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May 27,2011, 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. MeredithL Kennedy 
Assistant District Attol11ey 
Office of theYVichita County Criminal District Attol11ey 
900 Seventh Street 
Wichita Falls; Texas 76301-2482 . 

Dear Ms. Kennedy: 

0R2011-07561 

You ask whether celiain infol111ation is subject to required public disclosure tmder the 
Public Inf0l111~tion Act (the "Act"), chapter 552 of the Govenunent Code. Your request was 
assigned ID# 417495. 

The Office of the Wicl1ita County Criminal District Attol11ey (the "district attol11ey") 
received a request for infOlmation relating to a specified investigation. You state you will 
redact sociaL&ecurity numbers pursuant to section 552.147(b) of the Govenunent Code.! 
You claim that the requested information is excepted :6:om disclosure tmder sections 552.101, 
552.108, 552·,;111, and 552.137 of the Govenmlent Code.2 We have considered the 
exceptions you claim and reviewed the submitted infonnation. 

Initially, you state the information in Tab 3 was obtained pursuant to a grand jury subpoena. 
The judiciar):' is expressly excluded :6:om the requirements of the Act. Gov't Code 
§ 552.003(1)(13). This office has detel111ined that a grandjmy, for purposes ofthe Act, is a 
part ofthe judiciary, and therefore not subject to the Act. Open Records Decision No. 411 
(1984). Furth~r, records kept by a govenunental body that is acting as an agent for a grand 
jury are consi~ered records in the constructive possession of the grand jury, and therefore are 

iSectiOlf 552.147(b) of the Government Code authorizes a govel11111ental body to redact a living 
person's social ~ecurity lllU11ber from public release without the necessity of requesting a decision :6:om this 
office under the Act. 

2We note that, although you raise section 552.113, section 552.111 of the Govel11ment Code is the 
proper exceptioll to raise when asserting the work product privilege. 
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also not subject to the Act. Open Records Decision Nos. 513 (1988), 411 (1984), 398 
(1983); but see ORD 513 at 4 (defining limits of judiciary exclusion). You state the 
infol111ation in Tab 3 is held by the district attol11ey as an agent of the grand jury. 
Accordingly, this infol111ation consists ofrecords of the judiciary not subject to disclosure 
under the Act. aI).d the district attol11ey need not release this infonnation. 

Next, we must address the district attol11ey's obligations under section 552.301 of the 
Govel11ment ,Code, which prescribes the procedural obligations that a govenllllental body 
must follow in asking this office to decide whether requested infonnation is excepted from 
public disclos\.u·e. Section 552.301(b) requires that a govenunental body ask for a decision 
from this office and state which exceptions apply to the requested infonnation by the tenth 
business day ,after receiving the request. Gov't Code § 552.301(b). You state the district 
attol11ey received the request for infol111ation on FebruaI'y 23, 2011. While you raised 
sections 552.{01, 552.111, and 552.137 within the ten-business-daytime period as required 
by subsectior(552.301(b), you did not raise section 552.108 lU1til after the ten-business-day 
deadline had passed. See id. § 552.308 (describing rules for calculating submission dates of 
documents sent via first class United States mail, conunon or ~ontract canier, or interagency 
mail). Thus,:,the district attol11ey failed to comply with the requirements mandated .by 
subsection 55:2,.301(b) as to its argument under section 552.108 of the Govenllllent Code. 

Pursuant to section 552.302 of the Govenunent Code, a govel11mental body's failure to 
comply with t~le proceduralrequirements of section 552.301 results in the legal presumption 
that the infcj~1nation is public and must be released unless the govenunental body 
demonstrates.a compelling reason to withhold the infonnation to overcome this presumption. 
Id. § 552.302; Simmons v. Kuzmich, 166 S.W.3d 342,350 (Tex. App.-FOli Worth 2005, 
no pet.); Hanc;ock v. State Bd. of Ins., 797 S.W.2d 379,381-82 (Tex. App.-Austin 1990, 
no wlit) (goveIJllllental bodymustmake compelling demonstration to overcomepreslUnption 
of opelllless pilrsuant to statutory predecessor to section 552.302); Open Records Decision 
No. 630 (1994). A compelling reason generally exists when infonnation is confidential by 
law or thil:d-party interests are at stake. See Open Records Decision Nos. 630 at 3, 325 at 2 
(1982). Secti,6n 552.108 of the Govenunent Code is a discretionary exception to disclosure 
that protects a~ovenllllental body's interests and may be waived. See Gov't Code § 552.007; 
Open Record~, Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions in general), 663 
at 5 (1999) (lU1timelyrequest for decision resulted in waiver of discretionary exceptions), 177 
at 3 (1997) (statutory predecessor to section 552.108 subject to waiver). Thus, in failing to 
comply with:.section 552.301, the district attol11ey has waived its argument lU1der 
section 552.108, and may not withhold the submitted infol111ation on that basis. However, 
we will consi~er your timely raised arguments against disclosure lU1der sections 552.101, 
552.111, and ,552.137 for the submitted infonnation. 

We note the s\lbmitted infonnation contains CR -3 accident repOli forms completed pursuant 
to chapter 55Q;ofthe TranspOliation Code. See Transp. Code § 550.064 (officer's accident 
repoli). Section 550.065(b) states that, except as provided by subsection (c) or subsection 
(e), accident r~pOlis are privileged and confidential. Section 550.065(c)(4) provides for the 
release of acqi,dent repOlis to a person who provides two of the following three pieces of 
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information:: (1) the date of the accident; (2) the name of any person involved in the 
accident; and'(3) the specific location of the accident. Id. § 550.065(c)(4). Under this 
provision, thelexas Department ofTranspOliation or ~U1other govenmlental entity is required 
to release a copy of an accident report to a person who provides the agency with two or more 
of the items oJ infonnation specified by the statute. Id. In this instance, the requestor has 
provided the,';district attomey with at least two of the specified items of infOlmation. 
Accordingly,}he district attomey must release the submitted CR-3 accident repOli fOlms 
found in Tab}, which wehave marked, and on pages twenty-two through twenty-three of 
the file entitle~d "WFPD Inv Attachments.pdf'on CD # 9 to this requestor in their entirety 
pursuant to s~ction 550.065(c)(4) ofthe Transportation Code. 

~ " 

Section 552.f.{)1 ofthe Govemment Code excepts from disclosure "infonnation considered 
to be confid~ntial by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.,f01. Thus, section 552.101 encompasses infomlation other statutes make 
confidential. :\For infonnation to be confidential under section 552.101, the provision oflaw 
must explicitlY require confidentiality. You contend the infonnation in Tab 2 and CD # 1 
is protected uIlder the federal Health Insurance Portability and Accountability Act of 1996 
("HIP AA"), 42 U.S.C. §§ 1320d-1320d-8. At the direction of Congress, the Secretary of 
Health and H~tman Services ("HHS") promulgated regulations setting privacy standards for 
medical records, which HHS issued as the Federal Standards for Privacy of Individually 
Identifiable I1ealth Infonnation. See Health Insurance POliability and Accountability Act 
of 1996,42 lJS.C. § 1320d-2 (Supp. N 1998) (historical & statutory note); Standards for 
Privacy ofIndividually Identifiable Health Infonnation, 45 C.F.R. Pts. 160, 164 ("Privacy 
Rule"); see als.o Attomey General Opinion JC-0508 at 2 (2002). These standards govem the 
releasability qi'protected health infonnation by a covered entity. See 45 C.F.R. pts. 160, 164. 
Under these sfandards, a covered entity may not use or disclose protected health information, 
except as pr¢Yided by paris 160 and 164 of the Code of Federal Regulations. See id. 
§ 164.502(a);,;:, 

:.' 

This office h~s addressed the interplay of the Privacy Rule and the Act. In Open Records 
Decision No:;'681 (2004), we noted section 164.512 of title 45 of the Code of Federal 
Regulations provides a covered entity may use or disclose protected health infonnation to 

, the extent su~h use or disclosure is required by law and the use or disclosure complies with 
and is limitecljo the relevant requirements of such law. See 45 C.F.R. § 164.512(a)(l). We 
further noted,the Act "is a mandate in Texas law that compels Texas govemmental bodies 
to disclose in!omlation to the public." ORD 681 at 8; see also Gov't Code §§ 552.002, .003, 
.021. Therefqre, we held the disclosures under the Act come within section 164.512(a). 
Consequently~ the Privacy Rule does not make infomlation confidential for the purpose of 
section 552.100 1 of the Govemment Code. See Abbott v. Tex. Dep't of Mental Health & 
Mental Retar4ation, 212 S.W.3d 648 (Tex. App.-Austin 2006, no pet.); ORD 681 at 9; see 
also Open R~cords Decision No. 478 (1987) (as general rule, statutory confidentiality 
requires expt~ss language making infonnation confidential). Thus, because the Plivacy Rule 
does not mak~infOlmation that is subj ect to disclosure under the Act confidential, the district 
attomey maY';withhold protected health infonnation from the public only if the information 
is confidential under other law or an exception in subchapter C of the Act applies. 
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Section 552.101 ofthe Govemment Code encompasses section 773.091 of the Health and 
Safety Code., Section 773.091 is applicable to infol111ation relating to the provision of 
emergency niedical services ("EMS") and provides in peliinent pali: 

(b) Records ofthe identity, evaluation or treatment of a patient by emergency 
medical services personnel or by a physician providing medical supervision 
that ar.e created by the emergency medical services personnel or physician or 
maintained by an emergency medical services provider are confidential and 
p11vileged and may not be disclosed except as provided by this chapter. 

(c) Al1yperson who receives infonnation from confidential commlUllcations 
or records as described by this chapter, other than a person listed in 
SectiQil 773.092 who is acting on the survivor's behalf, may not disclose the 
infol11~ation except to the extent that disclosme is consi~tent with the 
autho~:ized purposes for which the information was obtained. 

'.' 
:~ : 1 

Health & Saf~ty Code § 773.091(b)-(c). However, section 773.091 further provides: 
\., 

The :privilege of confidentiality lmder this section does not extend to 
infomiation regarding the presence, natme of injury or illness, age, sex, 
occupation, and city of residence of a patient who is receiving emergency 
mediCal services. 

Id. § 773.091{g). Upon review we find some of the infonnation in Tab 2, which we have 
marked, constitutes EMS records maintained by an EMS provider documenting emergency 
medical servHie provided to a patient by EMS and, therefore, are generally confidentiallmder 
section 773.091. See id. § 773.003 (8) (defining "emergency medical services" for the 
purposes of 9Jlapter 773 of the Health and Safety Code). We note infonnation made 
confidential by section 773. 091 may be released to "any person who bears a w11tten consent 
ofthepatient'or other persons authorized to act on the patient's behalf." Id. § 773.092(e)(4); 
see also id. § 773.093. Therefore, the EMS infonnation we have marked is confidential and 
must be witlpi.eld under section 552.101 of the Govel11ment Code in conjlUlction with 
section 773.0?1 of the Health and Safety Code, except as specified by section 773.091(g). 
However, the,».narked infol111ation must be released if the requestor provides the district 
attol11ey with.~the required consent for release of the information lmder sections 773.092 
and 773.093. ,,/:lee id. §§ 773.092, .093; Open Records Decision No. 632 (1995). We find 
none ofthe rehlaining information in Tab 2 or on CD # 1 constitute EMS records, thus, the 
district attonl~y may not withhold any of the remaining infonnation on this basis. 

Section 552.101 of the Govenmlent Code also encompasses medical records made 
confidential \111der the Medical Practice Act (the "MP A"), subtitle B of title 3 of the 
Occupations \:ode. Section 159.002 of the MPA provides in peliinent pmi: 
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(b) Arecord of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by tIns chapter. 

(c) A~person who receives infonnation from a confidential commmncation 
or rec,ord as described by this chapter, other than a person listed in 
Sectid~l 159.004 who is acting on the patient's behalf, may not disclose the 
infonl}'ation except to the extent that disclosure is consistent with the 
auth01.:ized purposes for which the infomlation was first obtained. 

Occ. Code § is 9. 002(b )-( c). Infonnation that is subj ect to the MP A includes both medical 
records and ii~fonnation obtained from those medical records. See id. §§ 159.002, .004; 
Open Records Decision No. 598 (1991). This office has detennined that the protection 
afforded by section 159.002 extends to only records created by either a physician or someone 
under the supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 
(1983), 343 (~S82). We have also found that when a file is created as the result ofa hospital' 
stay, all the;: docmnents in the file relating to diagnosis and treatment constitute 
physician-pati:ent cOlmmll1ications or "[r]ecords of the identity, diagnosis, evaluation, or 
treatment of ~:patient by a physician that are created or maintained by a physician." Open 
Records Deci?ion No. 546 (1990). Upon review, we find the infonnation we have marked 
in Tab 2 con$titutes confidential medical records lll1der the MPA and the district attomey 
must withhor~ this infonnation under section 552.101 of the Govemment Code. However, 
we find none:"of the remaining information in Tab 2 or on CD # 1 constitutes medical 
records; thus,the district attomeymaynot withhold any ofthe remaining infonnation on this 
basis. 

", 
.: " ~ 

You raise the',work product privilege encompassed by section 552.111 of the Govemment 
Code for th~:information you have marked in Tab 1 and the infonnation in Tab 4. 
Section 552.1J 1 excepts from disclosure "an interagency or intraagency memorandum or 
letter that W0111d not be available by law to a pmiy in litigation with the agency." See Gov't 
Code § 552.1'i 1. This section encompasses the attomey work product privilege fOlll1d in 
rule 192.5 ofn1e Texas Rules of Civil Procedure. City of Garland v. Dallas Morning News, 
22 S.W.3d35J, 360 (Tex. 2000); Open Records Decision No. 677 at 4-8 (2002). Rule 192.5 
defines work product as: 

(1) [~1aterial prepared or mental impressions developed in mlticipation of 
litigati,pn or for trial by or for a paliy or a pmiy's representatives, including 
thepm;fy's attomeys, consultants, sureties, indemnitors, insurers, employees, 
or age~its; or 

(2) a c.ommunicationmade in anticipation oflitigation or for trial between a 
party and the party's representatives or among a pmiy's representatives, 
includtng the pmiy's attomeys, consultants, sureties, indelmntors, insurers, 
employees or agents. 
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-, 

TEX. R. Cry. P. 192.5(a). A govennnental body seeking to withhold information tmder this 
exception beats the burden of demonstrating the infol111ation was created or developed for 
trial or in antipipation of litigation by or for a party or a party's representative. Id.; ORD 677 
at 6-8. In order for this office to conclude that the infonnation was made or developed in 
anticipation of litigation, we must be satisfied that 

a) a reasonable person would have concluded from the totality of the 
circUl}1stances sUlTolmding the investigation that there was a substantial 
chanc~ that litigation would ensue; and b) the pmiy r~sisting discovery 
believ:'ed in good faith that there was a substantial chance that litigation would 
ensue}md [created or obtained the infonnation] for the purpose of preparing 
for stifh litigation. 

'.~; 

Nat'l Tank Cp. v. Brotherton, 851 S.W.2d 193,207 (Tex. 1993). A "substantial chance" of 
litigation does not mean a statistical probability, but rather "that litigation is more than 
merely an abitract possibility or unwarranted fear." Id. at 204; ORD 677 at 7. 

You state thejilfol111ation you have marked in Tab 1 and the infonnation in Tab 4 consists 
of work proq:llCt and notes made by the prosecuting attomey made in preparation for a 
criminal triaLpeliaining to the incident at issue. Based on your representations and our 
review, we c6ilclude the district attorney may withhold the infonnation you have mm"ked in 
Tab 1 and thcijnfonnation in Tab 4 as attorney work product under section 552.111 of the 
Govennnent Code. 

Section 552.101 of the Govenmlent Code also encompasses article 35.29 of the Code of 
Criminal Pro6,edure. InfOlmation collected about jurors in the jUly selection process is 
goverlJed by fliicle 35.29, which provides: 

InfonTI'ation collected by the cOUli or by a prosecuting attol11ey during the jury 
select{gn process about a person who serves as ajuror, including the juror's 
home~address, home telephone number, social security number, driver's 
licens~ munber, and other personal infol111ation, is confidential and may not 
be dis910sed by the court, the prosecuting attol11ey, the defense counsel, or 
any c~urt persOlmel except on application by a paliy in the trial or on 
application by a bona fide member ofthe news media acting in such capacity 
to the:'court in which the person is serving or did serve as a juror. On a 
showiIlg of good cause, the cOUli shall pelmit disclosure of the infonnation 
sought,. 

Crim. Proc. art. 35.29. Aliicle 35.29 makes confidential certain personal infol111ation 
;.;' 

pertaining only to those individuals who actually served on the petit jury in a criminal trial. 
In addition {? the confidential infol111ation listed in aliicle 35.29, "other personal 
infol111ation'''Jhat is confidential pui"suant to miicle 35.29 includes the juror's present 
employer, bu#ness telephone munber, and spouse's employer. Juror names, however, are 
not made cOl\tidential by article 35.29, and are not "other personal infonnation" that is 
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confidential p~u'suant to article 35.29. We also note that a post office box does not constitute 
a home addre~s. See id. mi. 35.29 (article 35.29 applies only to the home address ofjmor). 

The remainin:g information in Tab 1 contains jmor questiOlmaires, which you claim moe 
confidentiall~lder miicle 35.29 . You do not state that any ofthese individuals served on the 
jmy. Thus, to the extent the infol11lation in the jmor questionnaires consists of the home 
address, honie telephone number, driver's license number, present employer, business 
telephone number, or spouse's employer of an individual who actually served on the petit 
jury, such information must be withheld under section 552.101 of the Govenunent Code in 
conjunction vlith article 35.29 of the Code of Criminal Procedme. Ifthe individuals at issue 
did not serve on the petit jmy, the infol11lation at issue is not confidentiallmder miicle 35.29 
and it may not be withheld under section 5520101 on that basis. 

" 

We note that one ofthe individuals whose inf0111lation is at issue in Tab 1 is a police officer. 
Additionally,"several of the individuals are employees ofthe Texas Department of Criminal 
Justice (the 'lTDCJ"). Accordingly, in the event miicle 35.29 of the Code of Criminal 
Procedme dQes not apply to these individuals, we address section 552.1175 of the 
Govenmlent Code fortheirinfol1nation.3 Section 552.1175 applies to infonnationpertaining 
certain indivt~uals that the district attol11ey does not hold in an employment context: and 
provides in pqli: 

(a) Tlhs section applies only to: 
c· 

:::; (1) peace officers as defined by Article 2.12, Code of Criminal 
Procedme; 

.\"' 
:,j. ••• 

:./: (3) cmrent or fOl11ler employees of the [TDCJ] or of the 
:. predecessor in TI.ll1ction of the [TDCJ] or any division of the 
;, TDCJ][.] 
::,' 

(b) In.fol1nation that relates to the home address, home telephone number, or 
socialsecmity number of ml individual to whom tIns section applies, or that 
reveals whether the individual has family members is confidential mld may 
not be;disclosed to the public under tIns chapter ifthe individual to whom the 
inf0111iation relates: 

3The Office of the Attomey General will raise mandatory exceptions on behalf of a govenmlental body, 
but ordinarily wi'll not raise other exceptions. See Open Records Decision Nos. 481 (1987),480 (1987), 470 
(1987). .;: 



, , 
Ms. Mereditli.>L. Kennedy - Page 8 

:' (1) chooses to restrict public access to the infonnation; and 

:: (2) notifies the govenm1ental body of the individual's choice on a 
, fom1 provided by the govermnental body, accompanied by evidence 
- ofthe individual's status. 

Gov't Code §'552.l175(a)(1), (3), (b). Upon review, we detennine the district attomeymust 
withhold theinformation we have marked in Tab 1 for the police officer and TDCJ 
employees under section 552.1175 ifthe individuals to whom the information peliains elect 
to restrict access to their infonnation in accordance with section 552.1175(b). 

We note the ii-{fom1ation on CD # 3 consists of autopsy photographs. Section 552.101 ofthe 
Government Code also encompasses section 11 of article 49.25 of the Code of Criminal 
Procedme, which provides as follows: 

The nledical examiner shall keep full and complete records properly indexed, 
giving the name if lmown of every person whose death is investigated, the 
place where the body was found, the date, the cause and marmer of death, and 
shall issue a death celiificate .... The records are subject to required public 
disclo'sure in accordance with Chapter 552, Govenunent Code, except that a 
photograph or x-ray of a body taken during an autopsy is excepted from 
requil;~d public disclosure in accordance with Chapter 552, Govemment 
Code,but is subj ect to disclosure: 

,; (1) under a subpoena or authority of other law; or 
.:', 

ii (2) if the photograph or x-ray is of the body of a person who died 
.:" while in the custody of law enforcement. 

Crim. Proc. Code art. 49.25, § 11. We understand the photographs on CD # 3 are 
photographs o.fthe decedent's body taken during an autopsy. We note that neither of the 
statutory exc~ptions to confidentiality is applicable in tIns instar1ce. Accordingly, based on 
our review, -We find that the district attomey must withhold CD # 3 under section 552.101 
of the GovenJ,ment Code in conjunction with section 11 of ariicle 49.25 of the Code of 
Criminal Proq::dure. 

We note the iltformation in Tab 7 includes a fingerprint. Section 552.101 of the Govenm1ent 
Code also enc,ompasses section 560.003 ofthe Govenunent Code. Section 560.003 provides 
that "[a] bi01I!-etric identifier in the possession of a govenunental body is exempt :6:om 
disclosure un.der [the Act]." Gov't Code § 560.003; see also id. §§ 560.001(1) (defining 
"biometric id(~i1tifier" to include fingerprints), .002(1)(A) (govenunental body may not sell, 
lease, or oth~rwise disclose individual's biometric identifier to another person lmless 
individual cOr1sents to disclosure). Therefore, the district attomey must withhold the 
fingerprint v{e have mar"ked in Tab 7 lmder section 552.101 in conjunction with 
section 560.003 ofthe Govenunent Code. 



", 
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Section 552.101 of the Govenunent Code also encompasses the common-law right of 
privacy, whicll protects inf01111ation if it (1) contains highly intimate or embanassing facts, 
the publicatiql1 ofwhich would be highly objectionable to a reasonable person, and (2) is not 
oflegitimateconcem to the public. Indus. Found. v. Tex. Indus. Accident Ed., 540 S.W.2d 
668,685 (Tex: 1976). To demonstrate the applicability of co nun on-law privacy, both prongs 
of this test ml~st be established. Id. at 681-82. The type ofinf01111ation considered intimate 
and embanassing by the Texas Supreme Comt in Industrial Foundation included 
inf01111ation relating to sexual assault, pregnancy, mental or physical abuse in the workplace, 
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and 
injuries to seJ.Cual organs. Id. at 683. This office, has found that some kinds of medical 
inf01111ation qr inf01111ation indicating disabilities or specific ilhlesses are excepted from 
required public disclosure lll1der conunon-lawprivacy. See Open Records DecisionNos. 470 
(1987) (i11nes~ from severe emotionalandjob-related stress), 455 (1987) (prescription drugs, 
illnesses, operations, and physical handicaps). Whether information is subj ect to a legitimate 
public interest, and therefore not protected by conmlon-law privacy must be dete1111ined on 
acase-by-cas¢ basis. See Open Records Decision No. 373 (1983). Upon review, we find 
that the infol1uation we have marked in Tabs 1 and 7, and in the printout of page one ofthe 
file entitled "WFPD Inv Attac1unents.pdf' on CD # 9 is highly intimate or embanassing.a,nd 
not of legitill1ate public concem. Therefore, the district att0111ey must withhold the 
inf01111ation we have marked pursuant to section 552.101 of the Govenunent Code in 
conjunction with conmlon-law privacy. 

Section 552.1.0 1 also encompasses the constitutional right to privacy. Constitutional privacy 
protects two lhnds of interests. See Whalen v. Roe, 429 U.S. 589, 599-600 (1977); Open 
Records Decision Nos. 600 at 3-5 (1992),478 at 4 (1987), 455 at 3-7 (1987). The first is the 
interest in independence in making certain impOliant decisions related to the "zones of 
privacy," pertCiining to maniage, procreation, contraception, family relationships, and child 
rearing and e~ucation, that have been recognized by the United States Supreme Court. See 
Fadjo v. Coo~; 633 F.2d 1172 (5th Cir. 1981); ORD 455 at 3-7. The second constitutionally 
protected priyacy interest is in freedom from public disclosure of certain personal matters. 
See Ramie v.;r:;ity of Hedwig Village, Tex., 765 F.2d 490 (5th Cir.1985); ORD 455 at 6-7. 
This aspect 0& constitutional privacy balances the individual's privacy interest against the 
public's inte~:~st in the infonnation. See ORD 455 at 7. Constitutional privacy lll1der 
section 552. ~,Ql is reserved for "the most intimate aspects of hmnan affairs." Id. at 8 
(quoting Ram,~e, 765 F.2d at 492). We note that the right to privacy is a personal right that 
lapses at deatl~ and therefore may not be asselied solely on behalf of a deceased individual. 
See Moore v: Charles E. Pierce Film Enters., Inc., 589 S.W.2d 489, 491 (Tex. Civ. 
App.-Texar*~ana 1979, writ refd n.r.e.); Open Records Decision No. 272 at 1 (1981) 
(privacy rights lapse upon death). 

However, thepnited States Supreme Comi has determined that surviving family members 
can have a privacy interest in inf01111ation relating to their deceased relatives. See Nat'l 
Archives & J(~cords Admin. v. Favish, 124 S. Ct. 1570 (2004) (holding surviving family 
members hav:~, a right to personal privacy with respect to their close relative's death-scene 
images and s\~C(h privacy interests outweigh public interest in disclosure). 

",S' 

. .i 
. ~:;: 
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Thus, becaus:e the infonnation at issue peliains to a deceased individual, it may not be 
withheld :B.-mil disclosme based on his privacy interests. However, the decedent's family has 
asserted a privacy interest in the infomlation at issue. Upon review of the family's COlmllents 
and the infoijnation at issue, we find the family's privacy interests in the infonnation 
outweigh the'public's interest in the disclosme of tIns infonnation. We therefore conclude 
the district atfomey must withhold the images we have marked on CD # 6 and CD # 7 lmder 
section 552.1()l in conjlmction with constitutional privacy and the holding in Favish. 

Section 552. [30 of the Govenunent Code provides infomlation relating to a motor vehicle 
operator's lid&nse, driver's license, motor vehicle title, or registration issued by a Texas 
agency is excepted from public release. Gov't Code § 552. 130(a)(1), (2). Accordingly, the 
district attomey must withhold the infomlation we have marked in Tab 7 and on the printouts 
of pages one tIu'ough two, ten, twelve, fifteen, and twenty-five tlu'ough twenty-six of the file 
entitled "WFPD Inv Attachments.pdf' on CD # 9 under section 552.130. The district 
attol11ey must also withhold the portion of the photographs and videos depicting a 
discel11able T~xas license plate munber and registration sticker in CD #6, CD # 7, and CD 
# 8 ll11der sec~ion 552.130 of the Goven1ll1ent Code. Additionally, if aliicle 35.29 of the 
Code of Criniinal Procedme does not apply to the individuals whose infonnation is at issue 
in Tab 1, the ctlstrict attorney must withhold the infonnation we have marked in Tab 1 uilder 
section 552.130. 

Section 552.1:'36 states, ''Notwithstanding any other provision oftlns chapter, a credit card, 
debit card, charge card, or access device number that is collected, assembled, or maintained 
by or for a gQvenullental body is confidential." Gov't Code § 552.136(b); see also id. 
§ 552.l36(a) (defining "access device"). This office has detennined an insmance policy 
number is an}l.ccess device for the pmposes of section 552.136. Accordingly, the district 
attol11ey must;:vvithhold the infonnation we have marked in Tab 7, as well as the infonnation 
we have marl<ed in the printout of the file entitled "Deas Receipts.pdf' on CD # 9 under 
section 552.136 of the Govenunent Code. 

Section 552.1B7 of the Govemment Code excepts from disclosure "all e-mail address of a 
member ofth%public that is provided for the purpose of cOl11lTIlmicating electromcally with 
a goven1l1lent~1 body," ll11less the member ofthe public consents to its release or the e-mail 
address is of ~!type specifically excluded by subsection (c). Gov't Code § 552. 137(a)-(c) .. 
We note sectjbn 552.137 is not applicable to an institutional e-mail address.anIntel11et 
website addr~ss, the general e-mail address of a business, an e-mail address of a person who 
has a contracrt\al relationship with a govenunental body, or an e-mail address maintained by 
a goven1l1lenti'l-J entity for one of its officials or employees. The e-mail addresses at issue are 
not any of th,~' types specifically excluded by section 552.137(c). You state the district 
attol11ey has n~t received consent to release any of the addresses at issue. Accordingly, the 
district attomey must withhold the e-mail addresses you have marked in Tab 5 and we have 
marked in Tah7 under section 552.137 ofthe Govenunent Code. 

You note SOl].e of the infonnation on CD # 1 and CD # 2 appears to be protected by 
copyright. Ai'custodian of public records must comply with the copyright law and is not 

.::: 
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required to fm11ish copies of records that are copyrighted. Open Records Decision No. 180 
at 3 (1977). A:. govel11mental body must allow inspection of copyrighted materials unless an 
exception applies to the infomlation. Id.; see Op en Records Decision No. 109 (1975). If a 
member of the public wishes to make copies of copyrighted materials, the person must do 
so lU1assisted· by the govenllnental body. In making copies, the member of the public 
assumes the·duty of compliance with the copyright law and the risk of a copyright 
infi'ingement~ui t. 

In SlU11mary, the district attomey need not release the records the district attomey is keeping 
as an agent o£:the grand jury in Tab 3. The district attomey must release the CR-3 accident 
report fonns;found in Tab 7, which we have marked, and on pages twenty-two t11l'ough 
twenty-t1ll'ee '~f the file entitled "WFPD Inv Attaclllnents.pdf'on CD # 9 to this requestor 
pursuant to s!5(ction 550.065(c)(4) of the Transportation Code. Additionally, (1) with the 
exception of the information in section 773.091(g), the district attomey must withhold the 
EMS infonnation we have marked in Tab 2 under section 552.101 ofthe Govenllnent Code 
in conjunctioi,: with section 773.091 ofthe Health and Safety Code; (2) the district attomey 
must withhol'd the medical records we have maJ.'ked in Tab 2lU1der section 552.101 of the 
Govenmlent po de in conjunction with the MP A; (3) the district attomey may withhold the 
infomlation y~u have marked in Tab 1 and the infonnation in Tab 4 as attomeywork product 
under sectiol1;552.111 of the Govenllnent Code; (4) the district attomey must withhold the 
infomlation iii the juror questiOlmaires in Tab 1 under section 552.101 of the Govenmlent 
Code in conjuilction with article 35.29 of the Code of Criminal Procedure, to the extent the 
infomlation 111 the juror questiOlmaires consists of the home address, home telephone 
number, driver's license number, present employer, business telephone number, or spouse's 
employer of ail. individual who actually served on the petit jury; (5) to the extent article 35.29 
of the Code of Criminal Procedure does not apply, the district attomey must withhold the 
infomlation 'Ye have Iharked in Tab 1 for the police officer and TDCJ employees under 
section 552.1.) 75 of the Govenllnent Code if the individuals to whom the infonnation 
peliains elect(,to restrict access to their infonnation; (6) the district attomey must withhold 
the autopsy photographs on CD # 3 lU1der section 552.101 of the Govenllnent Code in 
conjunction with section 11 of article 49.25 of the Code of Criminal Procedure; (7) the 
district attoql:ey must withhold the fingerprint we have marked in Tab 7 lU1der 
section 552.1 Q1 in conjunction with section 560.003 ofthe Govel11lnent Code; (6) the district 
attomey must;,withhold the infonnation we have maJ.'ked in Tabs 1 and 7, and in the printout 
of page one ... of the file entitled "WFPD Inv Attaclllnents.pdf' on CD # 9 under 
section 552.101 of the Govenmlent Code in conjunction with cOlmnon-law privacy; (8) the 
district attol11~y must withhold the images we have marked on CD #6 and CD #7 under 
section 552.1()1 ofthe Goven1l11ent Code in conjunction with constitutional privacy and the 
holding in Fayish; (9) the district attomey must withhold the infonnation we have marked 
in Tab 7; the}nf0l111ation we have marked on the printouts of pages one through two, ten, 
twelve, fifte~il, and twenty-five through twenty-six of the file entitled "WFPD Inv 

,'. 

Attaclmlents.pdf' on CD # 9; the pOliion of the photographs and videos depicting a 
discel11able T~xas license plate munber and registration sticker on CD # 6, CD # 7, and CD 
# 8; and the infomlation we have marked in Tab 1, in the event article 35.29 ofthe Code of 
Criminal Pro"sedure is not applicable to these individuals, lU1der section 552.130 of the 
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Govel11ment Code; (10) the distlict attorney must withhold the infonnation we have marked 
in Tab 7, as w~l1 as the infonnation we have marked in the printout ofthe file entitled "Deas 
Receipts.pdfl.on CD # 9 lUlder section 552.136 of the Govel11l11ent Code; and (11) the 
district attorny,y must withhold the e-mail addresses you have marked in Tab 5 and we have 
marked in Ta~' 7 under section 552.137 ofthe Goven1l11ent Code.4 The distlict attomeymust 
release the n;maining infol11lation; however, any information protected by copylight may 
only be releas,:ed in accordance with copyright law. 

;/' 

This letter ruling is limited to the particular infol11lation at issue in this request and limited 
to the facts as, presented to us; therefore, tIns ruling must not be relied upon as a previous 
detel11linatiOI). regarding any other infonnation or any other circumstances. 

This ruling h:iggers impOliant deadlines regm'ding the rights and responsibilities of the 
govermnental:body and ofthe requestor. For more infol11lation concel11ing those rights and 
responsibiliti~s, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the Qffice of the Attol11ey General's Open Gove111l11ent Hotline, tol1 free, at 
(877) 673-6~i~9. Questions concel11ing the al10wable charges for providing public 
infol11lation uilder the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attol11ey(;reneral, tol1 free at (888) 672-6787. 

Sincerely, ~~ 

OImOkJ 7-iAd-
Lindsay E. H~le if 
Assistant AttQl11ey General 
Open RecordS, Division 

LEH/em 

Ref: ID# 417495 
, ::,~ 

Enc. Subn1;i,hed docmnents 

;. I-~ 

c: Requ~stor 
(w/o ~i1Closures) 

4We no.te this office issued Open Records Decision No. 684 (2009), a previous detennination to all 
governmental bodies authorizing them to withhold ten categories of information, including: a fmgerprintunder 
section 552.101 In conjunction with section 560.003 of the Govenunent Code; a Texas driver's license lllU11ber, 
a Texas license l?late l1lU11ber, the portion of a photograph that reveals a Texas license plate l1lU11ber, and the 
portion of anyyideo depicting a discernible Texas license plate number under section 552.130 of the 
Government Code; a credit card l1lU11ber, debit card l1lunber, charge card l1lU11ber, and insurance policy l1lU11ber 
under section 5~2.136 of the Govenm1ent Code; and an e-mail adch'ess of a member of the public under 
section 552. 137'yfthe Govermnent Code, without the necessity ofrequesting an attomey general decision. 


