ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

May 27, 2011,

Ms. Meredith-L. Kennedy

Assistant District Attorney

Office of the Wichita County Criminal D1st110t Attorney
900 Seventh Stleet

Wichita Falls; Texas 76301-2482

OR2011-07561
Dear Ms. Keﬁnedyz

You ask Whe"Eher certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Yourrequest was
assigned ID# 417495.

The Office of the Wichita County Criminal District Attorney (the “district attorney”)
received a request for information relating to a specified investigation. You state you will
redact social security numbers pursuant to section 552.147(b) of the Government Code.’
You claim that the requested information is excepted from disclosure under sections 552.101,
552.108, 552,111, and 552.137 of the Government Code.> We have considered the
exceptions you claim and reviewed the submitted information.

Initially, you state the information in Tab 3 was obtained pursuant to a grand jury subpoena.
The judiciary is expressly excluded from the requirements of the Act. Gov’t Code
§ 552.003(1)(B). This office has determined that a grand jury, for purposes of the Act, is a
part of the judiciary, and therefore not subject to the Act. Open Records Decision No. 411
(1984). Further, records kept by a governmental body that is acting as an agent for a grand
jury are considered records in the constructive possession of the grand jury, and therefore are

'Section 552.147(b) of the Government Code authorizes a governmental body to redact a living
person’s social §écurity number from public release without the necessity of requesting a decision from this
office under the Act. .

We 1qué that, although you raise section 552.1 13, section 552.111 of the Government Code is the
proper exception to raise when asserting the work product privilege.
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also not subject to the Act. Open Records Decision Nos. 513 (1988), 411 (1984), 398
(1983); but see ORD 513 at 4 (defining limits of judiciary exclusion). You state the
information in Tab 3 is held by the district attorney as an agent of the grand jury.
Accordingly, this information consists of records of the judiciary not subject to disclosure
under the Act and the district attorney need not release this information.

Next, we mu_»st address the district attorney’s obligations under section 552.301 of the
Government Code, which prescribes the procedural obligations that a governmental body
must follow in asking this office to decide whether requested information is excepted from
public disclosure. Section 552.301(b) requires that a governmental body ask for a decision
from this office and state which exceptions apply to the requested information by the tenth
business day after receiving the request. Gov’t Code § 552.301(b). You state the district
attorney received the request for information on February 23, 2011. While you raised
sections 552.101, 552.111, and 552.137 within the ten-business-day time period as required
by subsection’552.301(b), you did not raise section 552.108 until after the ten-business-day
deadline had passed. Seeid. § 552.308 (describing rules for calculating submission dates of
documents sent via first class United States mail, common or contract carrier, or interagency
mail). Thus,.the district attorney failed to comply with the requirements mandated by
subsection 552.301(b) as to its argument under section 552.108 of the Government Code.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with ‘tige procedural requirements of section 552.301 results in the legal presumption
that the infofmation is public and must be released unless the governmental body
demonstratesﬁ compelling reason to withhold the information to overcome this presumption.
Id. § 552.302; Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex. App.—Fort Worth 2005,
no pet.); Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990,
no writ) (governmental body must make compelling demonstration to overcome presumption
of openness pirsuant to statutory predecessor to section 552.302); Open Records Decision
No. 630 (1994). A.compelling reason generally exists when information is confidential by
law or third-party interests are at stake. See Open Records Decision Nos. 630 at 3, 325 at 2
(1982). Sectipn 552.108 of the Government Code is a discretionary exception to disclosure
that protects zi;-'governmental body’s interests and may be waived. See Gov’t Code § 552.007;
Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions in general), 663
at 5 (1999) (untimely request for decision resulted in waiver of discretionary exceptions), 177
at 3 (1997) (statutory predecessor to section 552.108 subject to waiver). Thus, in failing to
comply with’ section 552.301, the district attorney has waived its argument under
section 552.108, and may not withhold the submitted information on that basis. However,
we will consider your timely raised arguments against disclosure under sections 552.101,
552.111, and 552.137 for the submitted information. :

We note the sybmitted information contains CR-3 accident report forms completed pursuant
to chapter 550, of the Transportation Code. See Transp. Code § 550.064 (officer’s accident
report). Section 550.065(b) states that, except as provided by subsection (c) or subsection
(e), accident reports are privileged and confidential. Section 550.065(c)(4) provides for the
release of accident reports to a person who provides two of the following three pieces of
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information: | (1) the date of the accident; (2) the name of any person involved in the
accident; and (3) the specific location of the accident. Id. § 550.065(c)(4). Under this
provision, the Texas Department of Transportation or another governmental entity is required
to release a copy of an accident report to a person who provides the agency with two or more
of the items of information specified by the statute. Jd. In this instance, the requestor has
provided the. district attorney with at least two of the specified items of information.
Accordingly, the district attorney must release the submitted CR-3 accident report forms
found in Tab 7, which we have marked, and on pages twenty-two through twenty-three of
the file enutled “WFPD Inv Attachments. pdf’on CD # 9 to this requestor in their entirety
pursuant to sect1on 550.065(c)(4) of the Transportation Code.

Section 55 2.'1_'401 of the Government Code excepts from disclosure “information considered
to be co11ﬁd¢ntia1 by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Thus, section 552.101 encompasses information other statutes make
confidential. For information to be confidential under section 552.101, the provision of law
must explicitly require confidentiality. You contend the information in Tab 2 and CD # 1
1s protected under the federal Health Insurance Portability and Accountability Act of 1996
(“HIPAA™), 42 U.S.C. §§ 1320d-1320d-8. At the direction of Congress, the Secretary of
Health and Himan Services (“HHS”) promulgated regulations setting privacy standards for
medical records, which HHS issued as the Federal Standards for Privacy of Individually
Identifiable Health Information. See Health Insurance Portability and Accountability Act
of 1996, 42 U S.C. § 1320d-2 (Supp. IV 1998) (historical & statutory note); Standards for
Privacy of I11d1v1dually Identifiable Health Information, 45 C.F.R. Pts. 160, 164 (“Privacy
Rule”); see also Attorney General Opinion JC-0508 at 2 (2002). These standards govern the
releasability of protected health information by a covered entity. See 45 C.F.R. pts. 160, 164.
Under these sfandards, a covered entity maynot use or disclose protected health information,
except as provided by parts 160 and 164 of the Code of Federal Regulations. See id.
§ 164.5 O2(a)

This office has addressed the 1nte1p1ay of the Privacy Rule and the Act. In Open Records
Decision No: ],,681 (2004), we noted section 164.512 of title 45 of the Code of Federal
Regulations provides a covered entity may use or disclose protected health information to

" the extent such use or disclosure is required by law and the use or disclosure complies with
and is limitedto the relevant requirements of such law. See 45 C.F.R. § 164.512(a)(1). We
further noted-the Act “is a mandate in Texas law that compels Texas governmental bodies
to disclose information to the public.” ORD 681 at 8; see also Gov’t Code §§ 552.002, .003,
.021. Therefore, we held the disclosures under the Act come within section 164.512(a).
Consequently'; the Privacy Rule does not make information confidential for the purpose of
section 552. 101 of the Government Code. See Abbott v. Tex. Dep’t of Mental Health &
Mental Retar datzon 212 S.W.3d 648 (Tex. App.—Austin 2006, no pet.); ORD 681 at 9; see
also Open Recm ds Decision No. 478 (1987) (as general rule, statutory confidentiality
requires exprgss language making information confidential). Thus, because the Privacy Rule
does not make information that is subject to disclosure under the Act confidential, the district
attorney may withhold protected health information from the public only if the information
is confidential under other law or an exception in subchapter C of the Act applies.
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Section 5 52.1{01 of the Government Code encompasses section 773.091 of the Health and
Safety Code.: Section 773.091 is applicable to information relating to the provision of
emergency medical services (“EMS”) and provides in pertinent part:

(b) Récords of the identity, evaluation or treatment of a patient by emergency
medical services personnel or by a physician providing medical supervision
that af__fe created by the emergency medical services personnel or physician or
maintained by an emergency medical services provider are confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) Anyperson who receives information from confidential communications
or réé’Qrds as described by this chapter, other than a person listed in
Section 773.092 who is acting on the survivor’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was obtained.

Health & Safé‘ty Code § 773.091(b)-(c). However, section 773.091 further provides:
Sk
The privilege of confidentiality under this section does not extend to
information regarding the presence, nature of injury or illness, age, sex,
occup;éltion, and city of residence of a patient who is receiving emergency
medical services. '

Id. § 773.09 1.(_g). Upon review we find some of the information in Tab 2, which we have
marked, constitutes EMS records maintained by an EMS provider documenting emergency
medical servige provided to a patient by EMS and, therefore, are generally confidential under
section 773.0'__91. See id. § 773.003(8) (defining “emergency medical services” for the
purposes of: chapter 773 of the Health and Safety Code). We note information made
confidential by section 773.091 may be released to “any person who bears a written consent
ofthe patient or other persons authorized to act on the patient’s behalf.”” Id. § 773.092(¢)(4);
see also id. § 773.093. Therefore, the EMS information we have marked is confidential and
must be with_"held under section 552.101 of the Government Code in conjunction with
section 773.091 of the Health and Safety Code, except as specified by section 773.091(g).
However, the;marked information must be released if the requestor provides the district
attorney withithe required consent for release of the information under sections 773.092
and 773.093. :See id. §§ 773.092, .093; Open Records Decision No. 632 (1995). We find
none of the rémaining information in Tab 2 or on CD # 1 constitute EMS records, thus, the
district attorney may not withhold any of the remaining information on this basis.

Section 552.101 of the Government Code also encompasses medical records made
confidential ynder the Medical Practice Act (the “MPA”), subtitle B of title 3 of the
Occupations Gode. Section 159.002 of the MPA provides in pertinent part:
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(b) Af;'ecord of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) Aij)erson who receives information from a confidential communication
or 1e€'brd as described by this chapter, other than a person listed in
Sectlon 159.004 who i§ acting on the patient’s behalf, may not disclose the
111fonn’1110n except to the extent that disclosure is consistent with the
mthouzed purposes for which the information was first obtained.

Occ. Code § 159 002(b)-(c). Information that is subject to the MPA includes both medical
records and ihformation obtained from those medical records. See id. §§ 159.002, .004;

Open Records Decision No. 598 (1991). This office has determined that the protection
afforded by séction 159.002 extends to onlyrecords created by either a physician or someone

under the suﬁc’nvision of a physician. See Open Records Decision Nos. 487 (1987), 370

(1983), 343 (1982) We have also found that when a file is created as the result of a hospital
stay, all the:documents in the file relating to diagnosis and treatment constitute
phys101an—patlent communications or “[r]ecords of the identity, diagnosis, evaluation, or
treatment of @patient by a physician that are created or maintained by a physician.” Open
Records Decision No. 546 (1990). Upon review, we find the information we have marked
in Tab 2 constltutes confidential medical records under the MPA and the district attorney
must withhold this information under section 552.101 of the Government Code. However,
we find non‘é‘_f,-'of the remaining information in Tab 2 or on CD # 1 constitutes medical
records; thus, the district attorney may not withhold any of the remaining information on this
basis.

You raise thes_'\)vork product privilege encompassed by section 552.111 of the Government
Code for the.information you have marked in Tab 1 and the information in Tab 4.
Section 552.111 excepts from disclosure “an interagency or intraagency memorandum or
letter that would not be available by law to a party in litigation with the agency.” See Gov’t
Code § 552. 11.11 This section encompasses the attorney work product privilege found in
rule 192.5 of the Texas Rules of Civil Procedure. City of Garland v. Dallas Morning News,
22 S.W.3d 351,360 (Tex. 2000); Open Records Decision No. 677 at 4-8 (2002). Rule 192.5
defines work product as:

€Y [Mﬁaterial prepared or mental impressions developed in anticipation of
litigatfon or for trial by or for a party or a party’s representatives, including
the paﬁy’s attorneys, consultants, sureties, indemnitors, insurers, employees,
or agents; or

(2) a communication made in anticipation of litigation or for trial between a
party e__lnd the party’s representatives or among a party’s representatives,
including the party’s attorneys, consultants, sureties, indemnitors, insurers,
emploézees or agents.
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TEX.R. CIv.P. 192.5(a). A governmental body seeking to withhold information under this
exception bears the burden of demonstrating the information was created or developed for
trial or in anticipation of litigation by or for a party or a party’s representative. Id.; ORD 677
at 6-8. In order for this office to conclude that the information was made or developed in
anticipation of litigation, we must be satisfied that :

a) a reasonable person would have concluded from the totality of the
circumstances surrounding the investigation that there was a substantial
chance that litigation would ensue; and b) the party resisting discovery
believed in good faith that there was a substantial chance that litigation would
ensue and [created or obtained the information] for the purpose of preparing
for sugh litigation.

Nat’l Tank Co V. Brotherton, 851 S.W.2d 193, .207 (Tex. 1993). A “substantial chance” of
litigation does not mean a statistical probability, but rather “that litigation is more than
merely an abst1act possibility or unwarranted fear.” Id. at 204; ORD 677 at 7.

You state the;_mformatlon you have marked in Tab 1 and the information in Tab 4 consists
of work product and notes made by the prosecuting attorney made in preparation for a
criminal trial,pertaining to the incident at issue. Based on your representations and our
review, we conclude the district attorney may withhold the information you have marked in
Tab 1 and the.information in Tab 4 as attorney work product under section 552.111 of the
Government Code.

Section 552.1?:01 of the Government Code also encompasses article 35.29 of the Code of
Criminal Procedure. Information collected about jurors in the jury selection process is
governed by fs;;{rticle 35.29, which provides:

Information collected by the court or by a prosecuting attorney during the jury
seleotibll process about a person who serves as a juror, including the juror’s
home'}f,'address, home telephone number, social security number, driver’s
license number, and other personal information, is confidential and may not
be diéglosed by the court, the prosecuting attorney, the defense counsel, or
any cpurt personnel except on application by a party in the trial or on
'1pp11021'[1011 by a bona fide member of the news media acting in such capacity
to the:court in which the person is serving or did serve as a juror. On a
shown_lg of good cause, the court shall permit disclosure of the information
5011g11§~.

Crim. Proc. a1t 35.29. Article 35.29 makes confidential certain personal information
pertaining only to those individuals who actually served on the petit jury in a criminal trial.
In addition fo the confidential information listed in article 35.29, “other personal
information” that is confidential pursuant to article 35.29 includes the juror’s present
employer, busmess telephone number, and spouse’s employel Juror names, however, are
not made co11ﬁdent1a1 by article 35.29, and are not “other personal information” that is
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confidential piu‘Slelt to article 35.29. We also note that a post office box does not constitute
ahome address. Seeid. art. 35.29 (article 35.29 applies only to the home address of juror).

The remaining information in Tab 1 contains juror questionnaires, which you claim are
confidential Liilder article 35.29. You do not state that any of these individuals served on the
jury. Thus, to the extent the information in the juror questionnaires consists of the home
address, home telephone number, driver’s license number, present employer, business
telephone number, or spouse’s employer of an individual who actually served on the petit
jury, such information must be withheld under section 552.101 of the Government Code in
conjunction with article 35.29 of the Code of Criminal Procedure. If the individuals at issue
did not serve on the petit jury, the information at issue is not confidential under article 35.29
and it may nd’cF be withheld under section 552.101 on that basis.

We note tlmt one of the individuals whose information is at issue in Tab 1 is a police officer.
Add1t1onally, several of the individuals are employees of the Texas Department of Criminal
Justice (the “TDCJ ). Accordingly, in the event article 35.29 of the Code of Criminal
Procedure does not apply to these individuals, we address section 552.1175 of the
Government Code for their information.® Section 552.1175 applies to information pertaining
certain 1nd1v1duals that the district attorney does not hold in an employment context:and
provides in p_zu't

(a) Th1s section applies only to:

(1) peace officers as defined by Article 2.12, Code of Criminal
Procedule,

(3) current or former employees of the [TDCJ] or of the
i predecessor in function of the [TDCJ] or any division of the
+TDCI][]

e

(b) Information that relates to the home address, home telephone number, or
social-security number of an individual to whom this section applies, or that
1evea1s whether the individual has family members is confidential and may
not beidlsclosed to the public under this chapter if the individual to whom the
information relates:

*The vavﬁce of the Attorney General will raise mandatory exceptions on behalf ofa governmental body,
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470

(1987).
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(1) chooses to restrict public access to the information; and

(2) notifies the governmental body of the individual’s choice on a
" form provided by the governmental body, accompanied by evidence
~ of the individual’s status.

Gov’t Code §552.1175(a)(1), (3), (b). Uponreview, we determine the district attorney must
withhold the'information we have marked in Tab 1 for the police officer and TDCJ
employees undel section 552.1175 if the individuals to whom the information pertains elect
to restrict access to their information in accordance with section 552.1175(b).

We note the iriformation on CD # 3 consists of autopsy photographs. Section 552.101 of'the
Government Code also encompasses section 11 of article 49.25 of the Code of Criminal
Procedure, wlnch provides as follows:

The ni‘edioal examiner shall keep full and complete records properly indexed,
giving the name if known of every person whose death is investigated, the
place where the body was found, the date, the cause and manner of death, and
shall igsue a death certificate . . . . The records are subject to required public
disclosure in accordance with Chapter 552, Government Code, except that a
photograph or x-ray of a body taken during an autopsy is excepted from
requiréd public disclosure in accordance with Chapter 552, Government
Code; but is subject to disclosure:

(1) under a subpoena or authority of other law; or

(2) if the photograph or x-ray is of the body of a person who died
- while in the custody of law enforcement.

Crim. Proc. Code art. 49.25, § 11. We understand the photographs on CD # 3 are
photographs of the decedent’s body taken during an autopsy. We note that neither of the
statutory excep‘uons to confidentiality is applicable in this instance. Accordingly, based on
our review, we find that the district attorney must withhold CD # 3 under section 552.101
of the Governiment Code in conjunction with section 11 of article 49.25 of the Code of
Criminal Procedure.

Wenote the iﬁfomlation in Tab 7 includes a fingerprint. Section 552.101 of the Government
Code also encompasses section 560.003 of the Government Code. Section 560.003 provides
that “[a] biometric identifier in the possession of a governmental body is exempt from
disclosure undel [the Act].” Gov’t Code § 560.003; see also id. §§ 560.001(1) (defining
“biometric identifier” to include fingerprints), .002(1)(A) (governmental body may not sell,
lease, or otherwise disclose individual’s biometric identifier to another person unless
individual consents to disclosure). Therefore, the district attorney must withhold the
fingerprint we have marked in Tab 7 under section 552.101 in conjunction with
section 560.003 of the Government Code.
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Section 552.101 of the Government Code also encompasses the common-law right of
privacy, which protects information if it (1) contains highly intimate or embarrassing facts,
the publication of which would be highly objectionable to a reasonable person, and (2) is niot
of legitimate concern to the public. /ndus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d
668, 685 (Tex: 1976). To demonstrate the applicability of common-law privacy, both prongs
of this test must be established. Id. at 681-82. The type of information considered intimate
and embarrassing by the Texas Supreme Court in Industrial Foundation included
information relating to sexual assault, pregnancy, mental or physical abuse in the workplace,
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and
injuries to sexual organs. Id. at 683. This office has found that some kinds of medical
information or information indicating disabilities or specific illnesses are excepted from
required public disclosure under common-law privacy. See Open Records Decision Nos. 470
(1987) (illness from severe emotional and job-related stress), 455 (1987) (prescription drugs,
illnesses, operations, and physical handicaps). Whether information is subject to a legitimate
public interest and therefore not protected by common-law privacy must be determined on
a case-by-casg basis. See Open Records Decision No. 373 (1983). Upon review, we find
that the information we have marked in Tabs 1 and 7, and in the printout of page one of the

file entitled “WFPD Inv Attachments.pdf”’ on CD #9 is highly intimate or embarrassing and
not of legitimate public concern. Therefore, the district attorney must withhold the
information we have marked pursuant to section 552.101 of the Government Code in
conjunction with common-law privacy.

Section 552.101 also encompasses the constitutional right to privacy. Constitutional privacy
protects two kinds of interests. See Whalen v. Roe, 429 U.S. 589, 599-600 (1977); Open
Records Decision Nos. 600 at 3-5 (1992), 478 at 4 (1987), 455 at 3-7 (1987). The first is the
interest in independence in making certain important decisions related to the “zones of
privacy,” pertaining to marriage, procreation, contraception, family relationships, and child
rearing and e_éi;Llcat1011, that have been recognized by the United States Supreme Court. See
Fadjov. Coon, 633 F.2d 1172 (5th Cir. 1981); ORD 455 at 3-7. The second constitutionally
protected priyfé_acy interest is inl freedom from public disclosure of certain personal matters.
See Ramie v. City of Hedwig Village, Tex., 765 F.2d 490 (5th Cir.1985); ORD 455 at 6-7.
This aspect Qf,constitutional privacy balances the individual’s privacy interest against the
public’s intergst in the information. See ORD 455 at 7. Constitutional privacy under
section 552.],;@1' is reserved for “the most intimate aspects of human affairs.” Id. at 8
(quoting Ramie, 765 F.2d at 492). We note that the right to privacy is a personal right that
lapses at dea‘d; and therefore may not be asserted solely on behalf of a deceased individual.
See Moore v. Charles B. Pierce Film Enters., Inc., 589 S.W.2d 489, 491 (Tex. Civ.
App—Texarkana 1979, writ ref’d n.r.e.); Open Records Decision No. 272 at 1 (1981)
(privacy ri ghts lapse upon. death).

However, the United States Supreme Court has determined that surviving family members
can have a privacy interest in information relating to their deceased relatives. See Nat’
Archives & Records Admin. v. Favish, 124 S. Ct. 1570 (2004) (holding surviving family
members have a right to personal privacy with respect to their close relative’s death-scene
images and such privacy interests outweigh public interest in disclosure).

¥
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Thus, because the information at issue pertains to a deceased individual, it may not be
withheld fror disclosure based on his privacy interests. However, the decedent’s family has
asserteda pri\:_/facy interest in the information atissue. Uponreview of the family’s comments
and the infoﬁnation at issue, we find the family’s privacy interests in the information
outweigh the"publio s interest in the disclosure of this information. We therefore conclude
the district 'Ltfomey must withhold the images we have marked on CD # 6 and CD # 7 under
section 552. 101 in conjunction with constitutional privacy and the holding in Favish.

Section 552. 130 of the Government Code provides information relating to a motor vehicle
operator’s hcense driver’s license, motor vehicle title, or registration issued by a Texas
agency is excepted from public release. Gov’t Code § 552.130(a)(1), (2). Accordingly, the
district attom'ey must withhold the information we have marked in Tab 7 and on the printouts
of pages one through two, ten, twelve, fifteen, and twenty-five through twenty-six of the file
entitled “WEPD Inv Attachments.pdf” on CD # 9 under section 552.130. The district
attorney must also withhold the portion of the photographs and videos depicting a
discernable Texas license plate number and registration sticker in CD #6, CD # 7, and CD
# 8 under section 552.130 of the Government Code. Additionally, if article 35.29 of the
Code of Criminal Procedure does not apply to the individuals whose information is at issue
in Tab 1, the district attorney must withhold the information we have marked in Tab 1 under

section 552. 130

Section 552.136 states, “Notwithstanding any other provision of this chapter, a credit card,
debit card, charge card, or access device number that is collected, assembled, or maintained
by or for a governmental body is confidential.” Gov’t Code § 552.136(b); see also id.
§ 552.136(a) (defining “access device”). This office has determined an insurance policy
number is an-access device for the purposes of section 552.136. Accordingly, the district
attorney must:withhold the information we have marked in Tab 7, as well as the information
we have marked in the printout of the file entitled “Deas Receipts.pdf” on CD # 9 under
section 552.1 36 of'the Government Code.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a govemmental body,” unless the member of the public consents to its release or the e-mail

address is of a'type specifically excluded by subsection (c). Gov’t Code § 552.137(a)-(c). -

We note section 552.137 is not applicable to an institutional e-mail address, an Internet
website address, the general e-mail address of a business, an e-mail address of a person who
has a contractiial relationship with a governmental body, or an e-mail address maintained by
a governmenta] entity for one of its officials or employees. The e-mail addresses at issue are
not any of the types specifically excluded by section 552.137(c). You state the district
attorney has net received consent to release any of the addresses at issue. Accordingly, the
district attorney must withhold the e-mail addresses you have marked in Tab 5 and we have
marked in Tab-7 under section 552.137 of the Government Code.

You note son;le of the information on CD # 1 and CD # 2 appears to be protected by
copyright. Acustodian of public records must comply with the copyright law and is not
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required to furnish copies of records that are copyrighted. Open Records Decision No. 180
at 3 (1977). A governmental body must allow inspection of copyrighted materials unless an
exception applies to the information. Id.; see Open Records Decision No. 109 (1975). Ifa
member of the public wishes to make copies of copyrighted materials, the person must do
so unassisted by the governmental body. In making copies, the member of the public
assumes the:duty of compliance with the copyright law and the risk of a copyright
infringement’suit.

In summary, the district attorney need not release the records the district attorney is keeping
as an agent ofithe grand jury in Tab 3. The district attorney must release the CR-3 accident
report forms:found in Tab 7, which we have marked, and on pages twenty-two through
twenty-three of the file entitled “WFPD Inv Attachments.pdf’on CD # 9 to this requestor
pursuant to secuon 550.065(c)(4) of the Transportation Code. Additionally, (1) with the
exception of the information in section 773.091(g), the district attorney must withhold the
EMS mformatlon we have marked in Tab 2 under section 552.101 of the Government Code
in comunctmn with section 773.091 of the Health and Safety Code; (2) the district attorney
must withhold the medical records we have marked in Tab 2 under section 552.101 of the
Government £ode in conjunction with the MPA; (3) the district attorney may withhold the
information you have marked in Tab 1 and the information in Tab 4 as attorney work product
under section: 552.111 of the Government Code; (4) the district attorney must withhold the
information i the juror questionnaires in Tab 1 under section 552:101 of the Government
Code in conjunction with article 35.29 of the Code of Criminal Procedure, to the extent the
information in the juror questionnaires consists of the home address, home telephone
number, driver’s license number, present employer, business telephone number, or spouse’s
employer of an individual who actually served on the petit jury; (5) to the extent article 35.29
of the Code of Criminal Procedure does not apply, the district attorney must withhold the
information we have marked in Tab 1 for the police officer and TDCJ employees under
section 552. 1175 of the Government Code if the individuals to whom the information
pertains elect to restrict access to their information; (6) the district attorney must withhold
the autopsy photoglaphs on CD # 3 under section 552.101 of the Government Code in
conjunction with section 11 of article 49.25 of the Code of Criminal Procedure; (7) the
district attorpey must withhold the fingerprint we have marked in Tab 7 under
section 552.101 in conjunction with section 560.003 of the Government Code; (6) the district
attorney mustwithhold the information we have marked in Tabs 1 and 7, and in the printout
of page one-of the file entitled “WFPD Inv Attachments.pdf” on CD # 9 under
section 552.101 of the Government Code in conjunction with common-law privacy; (8) the
district attorngy must withhold the images we have marked on CD #6 and CD #7 under
section 552.1Q1 of the Government Code in conjunction with constitutional privacy and the
holding in F. qyisi1; (9) the district attorney must withhold the information we have marked
in Tab 7; the information we have marked on the printouts of pages one through two, ten,
twelve, ﬁfteej;ia, and twenty-five through twenty-six of the file entitled “WFPD Inv
Attachments.pdf” on CD # 9; the portion of the photographs and videos depicting a
discernable Té‘xas license plate number and registration sticker on CD # 6, CD # 7, and CD
# 8; and the 1nformat10n we have marked in Tab 1, in the event article 35.29 of the Code of
Criminal Plocedule is not applicable to these individuals, under section 552.130 of the
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Government Code; (10) the district attorney must withhold the information we have marked
in Tab 7, as W;éll as the information we have marked in the printout of the file entitled “Deas
Receipts.pdfi:on CD # 9 under section 552.136 of the Government Code; and (11) the
district attorngy must withhold the e-mail addresses you have marked in Tab 5 and we have
marked in Tab 7 under section 552.137 of the Government Code.* The district attorney must
release the remaining information; however, any information protected by copyright may
only be releasﬁed in accordance with copyright law.

This letter 1uhng 1s limited to the particular information at issue in this request and limited
to the facts as;presented to us; therefore, this ruling must not be relied upon as a previous
detenmmﬂou_ regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental:body and of the requestor. For more information concerning those rights and .
1espons1b111tles please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Qffice of the Attorney General’s Open Government Hotline, toll free, at
(877) 673-6 839 Questions concerning the allowable charges for providing public
information undel the Act must be directed to the Cost Rules Administrator of the Office of
the Attomey Genelal toll free at (888) 672-6787.

Sincerely,

d%w%f%d

Lindsay E. Hale
Assistant Attorney General
Open Records Division

LEH/em
Ref.  ID# 417495
Enc. Subnii"cted documents

c: Requgstor
(w/o enclosures)

“We 11@6 this office issued Open Records Decision No. 684 (2009), a previous determination to all
governmental bodies authorizing them to withhold ten categories of information, including: a fingerprint under
section 552.101'in conjunction with section 560.003 of the Government Code; a Texas driver’s license number,
a Texas license plate number, the portion of a photograph that reveals a Texas license plate number, and the
portion of any ‘video depicting a discernible Texas license plate number under section 552.130 of the
Government Code; a credit card number, debit card number, charge card number, and insurance policy number
under section 5352.136 of the Government Code; and an e-mail address of a member of the public under
section 552. 137';_:pf the Government Code, without the necessity of requesting an attorney general decision.
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