GREG ABBOTT

June 21, 2011

Mr. Hyattye O. Simmons
General Counsel

Dallas Area Rapid Transit
P.O. Box 660163

Dallas, Texas 75266-0163

OR2011-07681A

Dear Mr. Simmons:

On June 1, 2011, this office issued Open Records Letter No. 2011-07681 (2011). We have
examined this ruling and determined that we will correct the previously issued ruling. See
generally Gov’t Code § 552.011 (Office of Attorney General may issue decision to maintain
uniformity in application, operation, and interpretation of Public Information Act (the
“Act”), chapter 552 of the Government Code). Consequently, this decision serves as the
correct ruling and is a substitute for the decision issued on June 1, 2011. Your request was
assigned ID# 426971 (ORR# 8117).

The Dallas Area Rapid Transit (“DART”) received a request for information pertaining to
the requestor’s client, including commendations and training records, as well as radio and
telephonic communications between named DART officers and dispatch for a specified
period of time. You indicate DART has made some of the requested information available
to the requestor, but claim some of the submitted information is excepted from disclosure
under sections 552.101 and 525.122 of the Government Code. We have considered the
exceptions you claim and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” This
section encompasses information protected by other statutes. Section 261.201(a) of the
Family Code provides as follows:
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[TThe following information is confidential, is not subject to public release
under Chapter 552, Government Code, and may be disclosed only for
purposes consistent with this code and applicable federal or state law or
undet rules adopted by an investigating agency:

.. (1) areport of alleged or suspected abuse or neglect made under this
- chapter and the identity of the person making the report; and

- (2) except as otherwise provided in this section, the files, reports,

records, communications, audiotapes, videotapes, and working papers
~ used or developed in an investigation under this chapter or in
. providing services as a result of an investigation.

Fam. Code §261.201(a). Exhibit C contains an offense report related to a sixteen-year-old
offender, a letter of commendation related to that offense report, and an internal
administrative report related to a complaint where a seventeen-year-old individual was given
a citation by a DART officer. You indicate this information is confidential under section
261.201. However, upon review, we find you have failed to establish this information was
used or developed in an investigation under chapter 261. See id. § 261.001(1) (defining
“abuse” for purposes of section 261.201 of Family Code). Accordingly, we conclude you
have not established this information is confidential under section 261.201, and DART may
not withhold it under section 552.101 on that ground.
Section 552.101 also encompasses section 58.007 of the Family Code. Juvenile law
enforcement records relating to conduct that occurred on or after September 1, 1997, are
confidential under section 58.007. Section 58.007(c) provides as follows:

Except as provided by Subsection (d), law enforcement records and files
concerning a child and information stored, by electronic means or otherwise,
concerning the child from which a record or file could be generated may not
be disclosed to the public and shall be:

(1) if maintained on paper or microfilm, kept separate from adult files
and records; ‘

 (2) if maintained electronically in the same computer system as
. records or files relating to adults, be accessible under controls that are
- separate and distinct from controls to access electronic data
fj concerning adults; and

.‘ | (3) maintained on a local basis only and not sent to a central state or
_ federal depository, except as provided by Subchapters B, D, and E.
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Fam. Code § 58.007(c). Upon review, we find the offense report related to the sixteen-year-
old offender consists of law enforcement records that involve alleged juvenile delinquent
conduct or conduct indicating a need for supervision occurring after September 1, 1997. See
id. §§ 51.02(2) (for purposes of section 58.007, “child” means a person who is ten years of
age or older and under seventeen years of age), 51.03(a), (b) (defining “delinquent conduct”
and “conduct indicating a need for supervision” for purposes of section 58.007).
Accordingly, DART must withhold this information, which we have marked, under
section 552.101 in conjunction with section 58.007(c). However, the letter of commendation
and the internal administrative report related to the seventeen-year-old individual being
given a citation by a DART officer do not consist of law enforcement records or files
concerning a.child for purposes of section 58.007. See id. §§ 51.02(2). Therefore, the letter
of commendation and the internal administrative report are not confidential under
section 58.007, and DART may not withhold these documents under section 552.101 on that
basis. '

You assert Exhibit B is excepted from disclosure under section 552.122 of the Government
Code. Section 552.122(b) excepts from disclosure test items developed by a licensing
agency or governmental body. In Open Records Decision No. 626 (1994), this office
determined that the term “test item” in section 552.122 includes any standard means by
which an individual’s or group’s knowledge or ability in a particular area is evaluated, but
does not encompass evaluations of an employee’s overall job performance or suitability.
Whether information falls within the section 552.122 exception must be determined on a
case-by-case basis. ORD 626 at 6. This office has applied section 552.122 where release
of “test items™ might compromise the effectiveness of future examinations. See id. at 4-5;
see also Open Records Decision No. 118 (1976). You inform us Exhibit B consists of “FTO
Program, Ph;ése IV and Child Test” exams that were created by DART and given to DART
police and fare enforcement officers “to assess their knowledge of their position” and “to
fairly and equally assess performance for these positions[.]” Upon review, we agree you
have established the exams in Exhibit B consist of test items for purposes of section 552.122.
Therefore, DART may withhold Exhibit B under section 552.122.

To conclude, DART must withhold the information we have marked under section 552.101
of the Government Code in conjunction with section 58.007 of the Family Code. DART
may withhold Exhibit B under section 552.122 of the Government Code. DART must
release the remaining information. :

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the ‘Office of the Attorney General’s Open Government Hotline, toll free,
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at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

. QogBeshall
istant Attorney General
pen Records Division

JLC/eb
Ref:  ID# 426971
Enc. Subﬁiﬁtted documents

c: Requestor
(w/o enclosures)




