
June 1,2011 ;: 

Ms. Mari McGowan 

ATTORNEY GE~E,RAL OF TEXAS 

G REG' A B BOT T 

Abernathy, Roeder, Boyd & Joplin P.C. 
P.O. Box 1210 
Mc:Kilmey, Texas 75070-1210 

Dear Ms. McGowan: 

0R2011-07732 

You ask whether certain information is subject to required public disc10sme lmder the 
Public InfonI).,ation Act (the "Act"), chapter 552 ofthe Govenmlent Code. Yom request was 
assigned ID#)1-17860. 

The Celina Illdependent School District (the "district"), which you represent, received a 
request for all e-mail cOlmmmications between a named individual and seventeen other 
named indiviquals during a specified time period. I, You state the district has redacted student 
identifiable ipJormation pmsuant to the Farnily Educational Rights and Privacy Act 
("FERPA"),:20 U.S.C. § 1232(g).2 You claim that the submitted info11.11ation is excepted 
from disc10stire under sections 552.l01,~52.102, 552.107, 552.109, 552.111, and 552.137 

Iyou ihdicate the district soughtandTeceived clarification ofthe request for infolTIlation. See Gov't 
Code § 552.222(b) (stating that if infonnation requested is lU1clear to governmental body or if a large amolUlt 
of infol11lation lias been requested, governmental body may ask requestor to clarify or narrow request, but may 
not inquire into pm-pose for which infol111ation will be used); see also City a/Dallas v. Abbott, 304 S.W.3d 380 
(Tex. 2010) (holding that when governmental entity, acting in good faith, requests clarification oflmclear or 
overbroad reqll~st for public infol11lation, ten-business-day period to request attorney general opinion is 
measured fi:onidate the request is clarified or nalTowed). 

2We l1~ote the United States Department of Bducation Family Policy Compliance Office (the "DOE") 
has inf0l111ed this office that FERF A does not permit a state educational agency or institution to disclose to tIlis 
office, without parental or an adult s11.ldent' s consent, unredacted, personally identifiable information contained 
in education records for the pUl-pose of our review in tile open records ruling process under the Act. See 34 
C.F.R. § 99.3,(defilling "personally identifiable info1TI1ation"). The DOE has detel11lined that FERPA 
detel11linations~must be made by the edllcational- institution from wllicll the education records were obtained. 
A copy of the ;:P0E's letter to tIlis office may be fOlmd on the Office of the Attol11ey General's website: 
http://www.oag:state.tx.us/open/20060725usdoe.pdf. , 
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of the Government Code.3 We have considered the exceptions you claim and reviewed the 
submitted infonnation. 

Section 552.1.01 ofthe Govel11l11ent Code excepts from disclosure "infonnation considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. This section encompasses information protected by other statutes, such as 
section 21.355 of the Education Code, which provides that "a doclU11ent evaluating the 
perfOl11lanCe :of a teacher or administrator is confidential." Educ. Code § 21.355. 
Additionally,the courts have concluded that a written reprimand constitutes an evaluation 
for purposes df section 21.355 as it "reflects the principal's judgment regarding [a teacher's] 
actions, givesconective direction, and provides for fmiher review." North East Inclep. Sch. 
Dist. v. Abbott, 212 S.W.3d 364 (Tex. App.-Austin 2006, no pet.). This office has 
interpreted section 21.355 to apply to any document that evaluates, as that tel111 is conmlonly 
understood, the perfOl11lanCe of a teacher or an administrator. See Open Records Decision 
No. 643 (1996). In Open Records Decision No. 643, this office also concluded that an 
administrator.iis someone who is required to hold and does hold a certificate required under 
chapter 21 orthe Education Code and is administering at the time of his or her evaluation. 
Ie!. at 4. 

You state sonle of the submitted infol111ation consists of evaluations of the perfonnance of 
teachers who held the appropriate celiificate for the purpose of section 21.355. Upon our 
review, we:nnd you have failed to demonstrate how any of the submitted e-mail 
conmlunicatic)l1s constitute an evaluation for the plU1Joses of section 21.355. Accordingly, 
the district may not withhold any of the submitted infol111ation uilder section 552.101 ofthe 
Govel11ment Code in conjunction with section 21.355 of the Education Code. 

We note som:~ of the submitted infol111ation is subject to section 39.030 of the Education 
Code.4 Sectiql1 552.101 of the Govenunent Code also encompasses section 39.030, which 
provides in r~~evant pali: 

. .'. 

b) The results of individual student perfonnance on academic skills 
assess:l!nent instnunents administered lU1der [subchapter B, Chapter 39 ofthe 
Education Code] are confidential and may be released only in accordallce 
with the Family Educational Rights and Privacy Act of 1974 (20 U.S.C. 
Sectiop 1232g). However, overall student perfonnance data shall be 
aggregated by etlmicity, sex, grade level, subject area, campus, and district 
and mf1de available to the public, with appropriate interpretations, at regularly 

3 AlthOllgh you also raise Texas Rule of Civil Procedme 192.5, we note that, in tIns instance, the proper 
exception to raise when asserting the work product privilege for information not subject to section 552.022 of 
the GovenU11ent:c:;ode is section 552.111. See Open Records Decision Nox. 676 at 1-2 (2002), 677 (2002). 

4The Office ofthe Attorney General will raise mandatory exceptions on behalf of a govemmental body, 
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987),480 (1987), 470 
(1987). 
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scheduled meetings of the board of trustees of each school district. The 
infonl1ation may not contaill the names of individual students or teachers. 

Educ. Code§ 39.030(b). The submitted infonnation contains Texas Assessment of 
Knowledge a~ld Skills ("TAKS") individual results for a student.5 Accordingly, the district 
must withhol~ the TAKS results we have marked under section 552.101 in conjunction with 
section 39.03,9 of the Education Code. 

Section 552.)01 of the Govemment Code also encompasses laws that make CHRI 
confidential.!CHRl generated by the National Crime Infomlation Ceilter or by the Texas 
Crime Infon11ation Center is confidential lmder federal and state law. CHRI means 
"infol111ation:{collected about a person by a criminal justice agency that consists of 
identifiable descriptions and notations of arrests, detentions, indictments, infomlations, and 
other formal criminal charges and their dispositions." Gov't Code § 411.082(2). Title 28, 
part 20 of the,'Code of Federal Regulations govems the release of CHRI obtained from the 
National Clime Infonnation Center network or other states. See 28 C.F.R. § 20.21. The 
federal regulq;tions allow each state to follow its individual law with respect to CHRI it 
generates. 0l?en Records Decision No. 565 at 7 (1990); see generally Gov't Code ch. 411. 
subch. F. Seotion 411.083 of the Govenmlent Code deems confidential CHRI the Texas 
Department(jf Public Safety ("DPS") maintains, except DPS may disseminate this 
infol111ation a,s provided in chapter 411, subchapter F of the Govemment Code. See Gov't 
Code § 411.0~:3. Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency 
to obtain CHID; however, a criminal justice agency may not release CHRI except to another 
criminaljustioe agency for a criminal justice plU1Jose. Id. § 411.089(b)(1). Other entities 
specified in cllapter 411 ofthe Govenunent Code are entitled to obtain CHRI from DPS or 
another crimi1;lal justice agency; however, those entities may not release CHRI except as 
provided bycllapter 411. See generally id. §§ 411.090-.127. Thus, any CHRI obtained fi.'om 
DPS or any o.ther criminal justice agency must be withheld lmder section 552.101 of the 
Government ,Code in conjunction with Govel11ment Code chapter 411, subchapter F. 
However, secJl,on 411.083 does not apply to active wal1'ant infol111ation or other infonnation 
relating to one,' s current involvement with the criminal justice system. See id. § 411.081 (b) 
(police depmitment allowed to disclose infonnation peliaining to person's CUl1'ent 
jnvolvement In the criminal justice system). Upon review, we find nOlle of the submitted 
infol111ation constitutes confidential CHRl for the plU1Joses of chapter 411. As such, the 
district may lWt withhold any of the submitted infonnation lmder section 552.101 on this 
basis. 

Section 552.101 of the Govenunent Code also encompasses medical records made 
confidential lmder the Medical Practice Act (the "MP A"), subtitle B of title 3 of the 
Occupations Code. Section 159.002 of the MP A provides in peliinent pmi: 

5The yAKS test is an academic skills aSsessment inshl.unent as contemplated by subchapter B, 
chapter 39 ofth~.:Education Code. See Educ. Code § 39.030(b). 
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(b) A'record of the identity, diagnosis, evaluation, or treatment of a patient 
by a p~lysician that is created or maintained by a physician is confidential and 
privill?ged and may not be disclosed except as provided by this chapter. 

( c) A person who receives information fi.·om a confidential cOlmnunication 
or re¢ord as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
inforn1ation except to the extent that disclosme is consistent with the 
authorized purposes for which the infonnation was first obtained. 

Occ. Code § 159.002(b)-(c). Infonnation that is subject to the MPA includes both medical 
records and il,lfornlation obtained fi.·om those medical records. See id. §§ 159.002, .004; 
Open Records Decision No. 598 (1991). This office has deternlined that the protection 
afforded by section 159.002 extends only to records created by either a physician or someone 
lmder the supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 
(1983),343 (1;982). We have also found that when a file is created as the result ofahospital 
stay, all the.: .. documents in the file relating to diagnosis and treatment constitute 
physician-pat~~nt cOlmmmications or "[r]ecords of the identity, diagnosis, evaluation, or 
treatment of 9-.patient by a physician that are created or maintained by a physician." Open 
Records Dec\sion No. 546 (1990). Upon review, ·we find that none of the submitted 
infornlation constitutes a medical record for the purposes ofthe MP A; thus, the district may 
not withho1d~ny of the submitted infOlmation under section 552.101 of the Government 
Code on this basis. 

You contendsome of the submitted infonnation is protected under cOlmnon-law privacy. 
Section 552.l01 of the Government Code also encompasses the cOlmnon-law right of 
privacy, whi~l1 protects infOlmation if it (1) contains highly intimate or embalTassing facts, 
the publicatioi1. ofwhich would be highly objectionable to a reasonable person, and (2) is not 
oflegitimateconcern to the public. Indus. Found. v. Tex. Indus. Accident Ed., 540 S.W.2d 
668,685 (Tex. 1976). The types ofinfornlationconsidered intimate and embalTassingbythe 
Texas Suprelp.e Court in Industrial Foundation included infornlation relating to sexual 
assault, pregi),ancy, mental or physical abuse in the workplace, illegitimate children, 
psychiatric tr,~'atment of mental disorders, attempted suicide, and injmies to sexual organs. 
Id. at 683. TQ:.demonstrate the applicability of common-law privacy, both prongs ofthis test 
must be satis£led. Id. at 681-82. 

III Morales v.-;Ellen, 840 S.W.2d 519,524-25 (Tex. App.-El Paso 1992, writ denied), the 
comi addres~~d the applicability of the cOlmnon-law privacy doctrine to files of an 
investigation:bf allegations of sexual harassment in an employment context. You assert 
some ofthe slibmitted infonnation is protected under Ellen. We note, however, you have not 
demonstratedi;how any ofthe submitted infonnation pertains to an investigation into sexual 
harassment. Therefore, the privacy concerns expressed in Ellen do not apply to any of the 
submitted information. 

'.-' 
': 
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This office has found that some kinds of medical infonnation or infonnation indicating 
disabilities oI$pecific illnesses are excepted from required public disclosme under conmlon­
law privacy. see Open Records Decision Nos. 470 (1987) (illness from severe emotional and 
job-related stiess), 455 (1987) (prescription drugs, illnesses, operations, and physical 
handicaps). :Additionally, a compilation of an individual's criminal history is highly 
embanassing'.infonnation, the publication of which would be highly objectionable to a 
reasonable petson. Cf Us. Dep't of Justice v. Reporters Comm. for Freedom of the 
Press, 4~9 US. 749, 764 (1989) (when considering prong regarding individual's privacy 
interest, comtrecognized distinction between public records fotmd in cOUlihouse files and 
local police stations and compiled SUl11lnary of infonnation and noted that individual has 
significant pl"ivacy interest in compilation of one's criminal history). Moreover, we find a 
compilation of a private citizen's criminal history is generally not oflegitimate concem·to 
the public. However, we note that the public generally has a legitimate interest in 
info1111ation t~1at relates to public employment and public employees. See Open Records 
Decisions No.9, 542 (1990), 470 at 4 (public has legitimate interest injob qualifications and 
perfonnance :Ipf public employees), 444 at 5-6 (1986) (public has legitimate interest in 
knowing reasons for dismissal, demotion, promotion, or resignation of public 
employees), 423 at 2 (1984) (scope of public employee privacy is nanow). Whether 
inf01111ation is.:subject to a legitimate public interest and therefore not protected by common­
lawprivacymilst be detennined on a case-by-case basis. See Open Records Decision No.3 73 
(1983). Upo~l review, we find the district must withhold the infonnation we have marked 
under sectiol1::552.101 ofthe Govemment Code in conjunction with common-law Plivacy. 
However, we find you have failed to demonstrate that any ofthe remaining is highly intimate 
or embanassing and not of legitimate public conce111. Therefore, the district may not 
withhold any of the remaining infonnation on the basis of common-law privacy. 

Section 552.;1,:09 of the Govenunent Code excepts from public disclosme "[p]rivate 
conespondenpe or c0111lmmications of an elected office holder relating to matters the 
disclosure ofwhich would constitute an invasion ofprivacy[.]" Gov't Code § 552.109. This 
office has heltl the test to be applied to inf01111ation under section 552.109 is the same as the 
common-Iaw;privacytest fonnulated by the Texas Supreme COUli in Industrial Foundation, 
as outlined aVove. See Indus. Found., 540 S.W.2d at 685. You contend that some of the 
submitted e-1nails of the district's school board members are private. Although some of the 
remaining inf9nnation does constitute conespondence of an elected office holder, you have 
failed to demcmstrate how any ofthis inf01111ation constitutes highly intimate or embanassing 
information of no legitimate public interest. Therefore, the distlict may not withhold any of 
the remaininginfonnation under section 552.109 ofthe Govenunent Code. 

You also cla~m some of the remaining infonnation is excepted from disclosme tmder 
section 552.102 of the Govenunent Code. Section 552.102(a) excepts from disclosme 
"infonnation.)n a persolmel file, the disclosme of which would constitute a clearly 
unwalTanted invasion ofpersonal privacy." Gov't Code § 552.1 02( a). You assert the plivacy 
analysis und~i section 552.102(a) is the same as the common-law privacy test tmder 
section 552.1pl, which is discussed above. See Indus. Found., 540 S.W.2d at 685. In 
Hubert v. F[(lrte-Hanks Texas Newspapers, Inc., 652 S.W.2d 546, 549-51 (Tex. 



Ms. Mari McGowan - Page 6 

App.-Austiii 1983, writ refd n.r.e.), the court raled the privacy test under 
section 552 .1.Q2( a) is the same as the Industrial Foundation privacy test. However, the Texas 
Supreme COUli recently expressly disagreed with Hubert's interpretation of 
section 552.102( a) and held its privacy standard differs from the Industrial Foundation test 
under sectiOll, 552.101. Tex. Comptroller of Pub. Accounts v. Attorney Gen. of Tex., 
No. 08-0172,'/2010 WL 4910163, at *5 (Tex. Dec. 3,2010). The supreme court then 
considered th¢ applicability of section 552.102, and has held section 552.1 02( a) excepts from 
disclosure th~ dates of birth of state employees in the payroll database of the Texas 
Comptroller qf Pablic Accounts. Id. at *10. Having carefully reviewed the remaining 
infol11lation, -We find that none ofthe infonnation is excepted lmder section 552.1 02(a) and, 
therefore, nOl'l.e of it may be withheld on that basis. 

Section 552)07(1) of the Gove111l11ent Code protects infol11lation coming within the 
att0111ey-clieIlt privilege. Gov't Code § 552.107(1). When asseliing the att0111ey-client 
privilege, a govel11mental body has the burden of providing the necessary facts to 
demonstrate the elements ofthe privilege in order to withhold the infonnation at issue. Open 
Records Ded$ion No. 676 at 6-7 (2002). First, a govenunental body must demonstrate that 
the information constitutes or documents a conu11lmication. Id. at 7. Second, .the 
communicati9n must have been made "for the pUl-pose of facilitating the rendition of 
professional i~gal services" to the client govel1unental body. TEX. R. EVID. 503(b)(1). The 
privilege doe~ not apply when an attol11ey or representative is involved in some capacity 
other than that of providing or' facilitating professional legal services to the client 
govermnental. body. In re Tex. Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex. 
App .-Texari~ana 1999, orig. proceeding) (att0111ey-clientprivilege does not apply if attol11ey 
acting in a capacity other than that of attol11ey). Govenunental attorneys often act in 
capacities oth(3r than that of professional legal cOlmsel, such as administrators, investigators, 
or managers.' Thus, the mere fact that a cOl11l11lmication involves an attol11ey for the 
govenunent !;loes not demonstrate this element. Third, the privilege applies to only 
communications between or anl0ng clients, client representatives, lawyers, and lawyer 
representativ~s. TEX. R. EVID. 503 (b)(1)(A)-(E). Thus, a govenunental body must infol11l 
this office ofJlle identities and capacities of the individuals to whom each conu11lmication 
at issue has b'ien made. Lastly, the attol11ey-client plivilege applies to only a confidential 
cOl1u11lmicati~n, id. 503 (b)(1), meaning it was "not intended to be disclosed to third persons 
other than thg~e to whom disclosure is made in furtherance ofthe rendition of professional 
legal serviceS: to the client or those reasonably necessary for the transmission of the 
conu11lmicati6h." Id. 503(a)(5). Whether a communication meets this definition depends 
on the intent dfthe parties involved at the time the infonnation was cOlm11lmicated. Osborne 
v. Johnson, 95'4 S.W.2d 180, 184 (Tex. App.-Waco 1997, no pet.). Moreover, because the 
client may el~~t to waive the privilege at any time, a govermnental body must explain that 
the confident~~lity of a conununication has been maintained. Section 552.107 (1) generally 
excepts an entire communication that is demonstrated to be protected by the attol11ey-client 
privilege unless othelwise waived by the govenunental body. See Huie v. DeShazo, 922 
S.W.2d 920,923 (Tex. 1996) (privilege extends to entire conu11lmication, including facts 
contained thetein). 
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You state sodie ofthe submitted infonnation constitutes notes and communications amongst 
district employees, district school board members, and outside legal cotmsel for the district 
that were made for the purpose of providing legal services to the district. Although you have 
not identified all of the parties to the cOlmllUlllcations, we are able to disce111 the identities 
of the privileged parties. You state the cOlmmmications were intended to be confidential and 
have remained confidential. Based on your representations and our review, we find the 
district may withhold the inf01111ation we have marked tmder section 552.107(1) of the 
Govenmlent ,Code. However, we find you have failed to establish how the remaining 
'information constitutes conummications between or among district employees and legal 
counsel for the purposes of section 552.107. Thus, the district may not withhold any of the 
remaining info1111ation under section 552.107 of the Govenunent Code. 

Section 552.1'11 of the Govenmlent Code excepts from disclosure "an interagency or 
intraagency nremorandUln or letter that would not be available by law to a paliy in litigation 
with the agellcy." Gov't Code § 552.11l. Section 552.111 encompasses the deliberative 
process privilege. See Open Records Decision No. 615 at 2 (1993). The pm-pose of 
section 552.l'iJ is to protect advice, opinion, and recoimnendation in the decisional process 
and to encom~age open and frank discussion in the deliberative process. See Austin v. City 
of San Antonlo, 630 S.W.2d 391, 394 (Tex. App.-San Antonio 1982, no writ); Open 
Records Deci:sion No. 538 at 1-2 (1990). 

In Open Rec9rds Decision No. 615, this office reexamined the statutory predecessor to 
section 552.111 in light ofthe decision in Texas Department of Public Safety v. Gilbreath, 
842 S.W.2d A08 (Tex. App.-Austin 1992, no writ). We detennined section 552.111 
excepts fro111 disclosure only those intemal communications that consist of advice, 
recOlmllendations, opinions, and other material reflecting the policymaking processes of the 
govenunentatbody. ORD 615 at 5; see also City ofGarlandv. Dallas Morning News, 22 
S.W.3d 351,364 (Tex. 2000); Arlington Indep. Sch. Dist. v. Texas Attorney Gen., 37 S.W.3d 
152 (Tex. App.-Austin 2001, no pet.). Agovenunental body's policymaking nmctions do 
include admihistrative and personnel matters of broad scope that affect the govenunental 
body's policy: mission. See Open Records Decision No. 631 at 3 (1995). However, a 
govenmlental!. body's policymaking fimctions .do not encompass routine inte111al 
administrativ$. or persOlmel matters, and disclosure of infonnation about such matters will 
not inhibit frye discussion ofpplicy issues among agencypersollilel. ORD 615 at 5-6; see 
also Dallas M.orning News, 22 S.W.3d at 364 (section 552.111 not applicable to personnel­
related communications that did not involve policymaking). 

Further, sectipn 552.111 does not generally except from disclosure facts alld written 
observations::/of facts and events that are seve.rable from advice, opilllons, and 
recommendat.ions. Arlington Indep. Sch. Dist., 37 S.W.3d at 157; ORD 615 at 5. But if 
factual infon1').ation is so inextricably intertwined with material involving advice, opinion, 
or recOlmne1ldation as to make severance of the factual data impractical, the factual 
infonnation also may be withheld under section 552.111. See Open Records Decision 
No. 313 at 3 (1982). 

',. 
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This office aTso has concluded a preliminary draft of a document that has been or is intended 
for public release in its final form necessarily represents the drafter's advice, opinion, and 
recommendation with regard to the fonn and content of the final doclU11ent, so as to be 
excepted from: disclosme under section 552.111. See Open Records Decision No. 559 at 2 
(1990) (applying statutory predecessor). Section 552.111 protects factual information in the 
draft that a1s6 will be included in the final version of the document. See id. at 2-3. Thus, 
section 552.111 encompasses the entire contents, including cOlmnents, underlining, 
deletions, and proofi:eading marks, of a preliminary draft of a policymaking document 
that will be released to the public in its final fonn. See id. at 2. 

You contenc1,the submitted infonnation contains advice, opinion, and recommendations 
relating to the district's policy matters. Upon our review, we find some of the remaining 
information constitutes advice, opinion, and recommendation between district staff and the 
district's school board reflecting the district's policymaking processes. Thus, the distlict may 
withhold this-,info1111ation, which we have marked, lUlder section 552.111 ofthe Goverm11ent 
Code. How~ver, as previously stated, the deliberative process privilege only excepts 
communicati.Qns pertaining to administrative and pers0l1l1el matters of a broad scope that 
affect a goveh1l11ental body's policy mission. See ORD 631 at 3. We find the remaining 
information does not constitute advice, opinion, or recOlmllendation, or reflects it pertains 
to administrat~ve and persOlme1 issues involving individual district employees, and you have 
not explainec1Jlow this infonnation pertains to administrative or perso111le1 matters of a broad 
scope that affect the district's policy mission. Therefore, you have failed to demonstrate how 
the deliberatWe process privilege applies to the remaining infonnation. Accordingly the 
district may l),Ot withhold any of the remaining info1111ation under section 552.111 of the 
Gove111ment Code. 

',': . 

Section 552. tIl also encompasses the attomey work product privilege fOlUld in rule 192.5 
of the Texas B,:ules of Civil Ptocedure. City of Garland v. Dallas Morning News, 22 S. W.3d 
351, 360 (TeX; 2000); Open Records Decision No. 677 at 4-8 (2002). Rule 192.5 defines 
work produc1:\as: 

J: ' 
,-: 

(1) [:M,;]aterial prepared or mental impressions developed in anticipation of 
litiga~ion or for tlial by or for a pmiy or a pmiy's representatives, including 
the patty's attorneys, consultm1ts, sureties, indemnitors, insurers, en:lployees, 
or agents; or 

(2) a COlm11l111ication made in anticipation oflitigation or for trial between a 
pmiy.~nd the pmiy's representatives or among' a pmiy's representatives, 
includ,ing the pmiy's attorneys, consultants, sureties, indemnitors, insurers, 
employees or agents. 

TEX. R. Crv.:p. 192.5(a). A govenunenta1 body seeking to withhold infonnationlUlder this 
exception bears the burden of demonstrating the infonnation was created or developed for 
trial or in antidpation oflitigation by or for a pmiy or a pmiy' s representative. Id.; ORD 677 

. ~, 

). 
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at 6-8. In ord,er for this office to conclude that the infonnation was made or developed in 
anticipation of litigation, we must be satisfied that 

a) a l:easonable person would have concluded from the totality of the 
circuillstances sm-rounding the investigation that there was a substantial 
chance that litigation would ensue; and b) the party resisting discovery 
believed in good faith that there was a substantial chance that litigation would 
ensue',and [created or obtained the infonnationJ for the purpose of preparing 
for su~h litigation. 

Nat'! Tank Co.. v. Brotherton, 851 S.W.2d 193,207 (Tex. 1993). A "substantial chance" of 
litigation does not mean a statistical probability, but rather "that litigation is more than 
merely an ab~tract possibility or lUlwarranted fear." Id. at 204; ORD 677 at 7. 

You state SOIhe of the remaining inf01111ation was prepared in relation to "matters that the 
[dJistrict beli~ved litigation was more than an abstract possibility or unwarranted fear." 
Upon review,::we find you have failed to demonstrate how any of the remaining infonnation 
was prepared:in anticipation of litigation for the ptu1Joses of section 552.111; thus, the 
district may 110t withhold any ofthe remaining inf01111ation as att0111ey work product lU1der 
section 552.111 of the Gove111ment Code. 

We note the remaining infonnation contains infOlmation subject to section 552.117 of the 
Govermllent,Code. Section 552.117 excepts from disclosm-e the home addresses and 
telephone num.bers, social secm-ity numbers, and family member infonnation of ClUTent or 
f01111er officials or employees of a govenmlental body who request that this infOlmation be 
kept confide'iltial under section 552.024 of the Gove111ment Code. Gov't Code 
§ 552.117(a)(1). Section 552.117 is also applicable to personal pager and cellular telephone 
numbers, prOVided the cellular telephone service or pager service is not paid for by a 
govenmlental body. See Open Records Decision No. 506 at 5-6 (1988) (statutory 
predecessor t6. section 552.117 ofthe Gove111ment Code not applicable to cellular telephone 
numbers pro'\\ided and paid for by gove111mental body and intended for official use). 
Whether a pCJ;1iicular piece of infonnation is protected by section 552.117(a)(1) must be 
detel111ined a{the time the request for it is made. See Open Records Decision No. 530 at 5 
(1989). Ther~fore, a govenmlental body must withhold inf01111ation lU1der section 552.117 
on behalf of ctuTent or former officials or employees only if these individuals made a request 
for confidentiality lU1der section 552.024 prior to the ,date on which the request for this 
information ~ilS made. Accordingly, ifthe officials and employees whose infonnation is at 
issue timely, elected to keep their personal information confidential pm-suant to 
section 552.0~4, the district must withhold the family member infonnation, home address, 
telephonemlli'ibers, and social secm-itynumberwe have niarked undersection552.117(a)(1). 
However, the\district must withhold the cellular telephone munber we have marked only if 
the employee pays for the cellular telephone service with personal funds. The district may 

.-.... 
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not withhold this inf0ll11ation under section 552.117 for those officials or employees who did 
not make a til1.1ely election to keep the infol11lation confidential.6 

Section 552-1.37 of the Government Code excepts from disclosure "an e-mail address of a 
member of th~ public that is provided for the plU1Jose of cOl11l11lUllcating electrOlllcally with 
a governmentp,l body," unless the member ofthe public consents to its release or the e-mail 
address is of~ type specifically excluded by subsection (c). Gov't Code § 552.137(a)-(c). 
We note, section 552.137 is not applicable to an institutional e-mail address, an 11lternet 
website address, the general e-mail address of a business, an e-mail address of a person who 
has a contract~tal relationship with a governmental body, or an e-mail address maintained by 
a governmental entity for one of its officials or employees. The e-mail addresses we have 
marked are n'~t any of the types specifically excluded by section 552.13 7 (c). Accordingly, 
the district mllst withhold the e-mail addresses we have marked tU1der section 552.137 ofthe 
Government Code unless the owners ofthe addresses have affinnatively consented to their 
release under;~ection 552.137(b).7 ' 

In summary:,;(1) the district must withhold the TAKS results we have marked under 
section 552, 1Cn in conjunction with section 39.030 ofthe Education Code; (2) the district 
must withhol;d the infonnation we have marked under section 552.101 of the Government 
Code in conjunction with cOlmnon-law privacy; (3) the district may withhold the 
information vye have marked under section 552.107(1) of the Government Code; (4) the 
district may :Withhold the information we have marked tU1der section 552.111 of the 
Government~ode; (5) the district must withhold the family member infonnation, home 
address, telephone numbers, and social security number we have 'marked, if the employee 
pays for the:cellular service with personal funds, tU1der section 552.117(a)(1) of the 
Government Code if the officials and employees whose infornlation is at issue made a timely 
election; and;~(6) the district must withhold the e-mail addresses we have marked under 
section 552.1:37 of the Government Code unless the owners of the addresses have 
affirnlatively'20nsented to theirrelease. The district must release the remaining infonnation. 

'.~ 

" 

This letter nl~j.ng is limited to the particular infonnation at issue in tIlls request and limited 
to the facts as:;presented to us; therefore, this ruling must not be relied upon as a previous 
deternlinatiOl~regarding any other infonnation or ally other cirCtU1lstances. 

This ruling tj:iggers impOliant deadlines regarding the rights and responsibilities of the 
governmentalbody and ofthe requestor. For more infonnation concel11ing those rights and 

6Regar~less of the applicability of section 552.117, section 552.147(b) of the Government Code 
authorizes a gov'ernmental body to redact a living person's social secmity 11lunber £i:om public release without 
the necessity of.~:equesting a decision £i:om tIus office under the Act. 

, .', ~. 

7We note this office issued Open Records Decision No. 684 (2009), a previous detemunation to all 
governmental bddies authorizing tIlem to wiilihold ten categories ofinfonnation, including an e-mail address 
of a member of tlie public lmder section 552.137 of fue Government Code, wifuout fue necessity of requesting 
an attorney general decision. 
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responsibiliti~s, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the Office of the Attomey General's Open Govenllnent Hotline, toll free, at 
(877) 673-6839. Questions conceming the allowable charges for providing public 
information lmder the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney General, toll free,at (888) 672-6787. 

;, 

Sincerely, ,', 

d~ {-~U 
Lindsay E. Hale a 
Assistant Attorney General 
Open RecordS Division 

LEH/em 
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