
June 2,2011 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Mr. C. David Richards 
Assistant General Counsel 
Texas Department of State Health Services· 
P.O. Box 149347 
Austin, Texas 78714-9347. 

Dear Mr. Richards: 

0R2011-07768 

You ask whether certain infom1ation is subject to required public disclosure under the 
Public Infom1ation Act (the "Act"), chapter 552 of the Govemment Code. Your request was 
assigned ID# 420169 (DSHS ORR # 18745). 

The Texas Department of State Health Services (the "depatiment") received a request for all 
records concerning complaints received or on file with the department or the Council on Sex 
Offender Treatment (the "council") regarding a named individual. You claim the requested 
information is excepted from disclosure under sections 552.101 and 552.107 of the 
Government Code. We have considered the exceptions you claim and reviewed the 
submitted information. 

Section 552.101 ofthe Govemment Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. Section 552.101 encompasses chapter 110 of the Occupations Code. This 
chapter provides for, among other things, investigation of complaints filed with the council, 
which is a division of the department. Section 110.256 provides, in relevant part: 

(a) Except as provided by Subsection (b), all information and materials 
subpoenaed or compiled by the council in connection with a complaint and 
investigation are confidential and not subject to disclosure under [the Act], 
and not subject to disclosure, discovery, subpoena, or other means oflegal 
compulsion for their release to anyone other than the councilor its employees 

. or agents involved in the complaint and investigation. 
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(b) The information described by Subsection (a) may be disclosed to: 

(1) persons involved with the council in a complaint and 
investigation; 

(2) professional sex offender treatment provider licensing or 
disciplinary boards in other jurisdictions; 

(3) peer assistance programs approved by the [department]! under 
Chapter 467, Health and Safety Code; 

(4) law enforcement agencies; and 

(5) persons engaged in bona fide research, if all 
individual-identifying information is deleted. 

(c) The filing of f01111al charges by the council against a person under this 
chapter, the nature of those charges, the council's disciplinary proceedings, 
and final disciplinary actions, including wa111ings and reprimands, by the 
council are not confidential and are subject to disclosure in accordance with 
[the Act]. 

Occ. Code § 110.256(a)-(c). You state the submitted complaint files were compiled by the 
council as a result of complaints and subsequent investigations. You represent the 
exceptions to confidentiality under section 1l0.256(b) are not applicable. Based on your 
representations and our review of the submitted inf01111ation, we agree the inf01111ation in 
Exhibit C is confidential under section 110.256(a), and the department must withhold this 
information under section 552.101 of the Gove111ment Code. However, to the extent the 
council has filed formal charges against the treatment provider with respect to any 
complaint, the nature of those charges, disciplinary proceedings of the council, and any final 
disciplinary actions are not confidential and must be released. See id. § 110.256(c). 

You claim Exhibit B is excepted from disclosure under section 552.107 ofthe Gove111ment 
Code. Section 552.107(1) protects information that comes within the att0111ey-client 
privilege. When asserting the att0111ey-client privilege, a gove111mental body has the burden 
of providing the neceSSalY facts to demonstrate the elements of the privilege in order to 
withhold the information at issue. See Open Records Decision No. 676 at 6-7 (2002). First, 
a govemmental body must demonstrate .the inf01111ation constitutes or documents a 

IThe "board" referred to in the statute is the former Texas Board of Health, now the Texas Department 
of State Health Services. See Act ofJune 2,2003, 78th Lei, R.S., ch. 198, §§ 1.09, 1.19, 1.26,2003 Tex. Gen. 
Laws 611, 618-23, 636-37, 641, 729. 
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communication. Id. at 7. Second, the cOlm11lmication 111l1st have been made "for the purpose 
of facilitating the rendition of professional legal services" to the client governmental body. 
See TEX. R. EVID. 503(b)(1). The privilege does not apply when an attorney or 
representative is involved in some capacity other than that of providing or facilitating 
professional legal services to the client governmental body. See In re Tex. Farm~rs Ins. 
Exch., 990 S.W.2d337, 340 (Tex. App.-Texarkana 1999, orig. proceeding) (attorney-client 
privilege does not apply if attorney acting in capacity other than that of attorney). 
Governmental attorneys often act in capacities other than that of professional legal counsel, . 
such as administrators, investigators, or managers. Thus, the mere fact a conu11lmication 
involves ari attorney for the govenm1ent does not demonstrate this element. Third, the 
privilege applies only to conununications between or among clients, client representatives, 
lawyers, and lawyer representatives. See TEX. R. EVID. 503(b)(1). Thus, a governmental 
body must inform this office of the identities and capacities ofthe individuals to whom each 
conu11lmication at issue has been made. Lastly, the attorney-client privilege applies only to 
a confidential communication, id., meaning it was "not intended to be disclosed to third 
persons other than those to whom disclosure is made in fmiherance of the rendition of 
professiomd legal services to the client or those reasonably necessary for the transmission 
of the conU1mnication." Id. 503(a)(5). Whether a conu11lmication meets this definition 
depends on:the intent of the pmiies involved at the time the inforn1ation was communicated. 
See Osborn~v. Johnson, 954 S.W.2d 180, 184 (Tex. App.-Waco 1997,nopet.). Moreover, 
because th~ client may elect to waive the privilege at any time, a governmental body must 
explain the confidentiality of a communication has been maintained. Section 552.107(1) 
generally excepts an entire communication that is demonstrated to be protected by the 
attorney-client privilege unless otherwise waived by the governmental body. See Huie v. 
DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire communication, 
including facts contained therein). 

You state the information at issue constitutes a conununication between council staff and the 
department's legal counsel that was made for the purpose of rendering professional legal 
services. You have identified the parties to the conmmnication. You state the 
communication was made in confidence and has remained confidential. Based on your 
representations and our review, we find you have demonstrated the applicability of the 
attorney-cli~nt privilege to the infonnation at issue. Accordingly, the department may 
withhold E;xhibit B under section 552.107(1) of the Government Code. 

In sunm1a:,Lv, the department must withhold Exhibit C under section 552.101 of the 
Government Code in conjunction with section 1l0.256(a) of the Occupations Code. The 
depmiment may withhold Exhibit B under section 552.107(1) ofthe Government Code. 

Finally, you request that this office issue a "previous detennination" that would pennit the 
department to withhold information under section 552.101 of the Govenunent Code in 
conjunction with section 110.256 of the Occupations Code without the necessity of again 
requesting a decision under the Act. See Gov't Code § 552.301(a); Open Records Decision 
No. 673 (2001). We decline to issue such a decision at this time. This letter ruling is limited 
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'. 

to the particular records at issue in this request and limited to the facts as presented to us; 
therefore, this ruling must not be relied upon as a previous dete1111ination regarding any other 
records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
gove111mental body and of the requestor. For more inf01111ation conce111ing those rights and 
responsibifities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the Office of the Attol11ey General's Open Govel11ment Hotline, toll free, 
at (877) 673-6839. Questions concel11ing the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attol11ey General, toll free, at (888) 672-6787. 

Sincerely, . 

f>cU~~ 
Paige Lay'. U . 
Assistant Att0111ey General 
Open Recor'ds Division 

PLieb 

.~ ; 

Ref: ID#420169 

Enc. Submitted documents 

cc: ReCfllestor 
(w/o enclosures) 


