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Dear Ms. Alexander: 

0R20 11-07783 

You ask whether certain information is subject to required public disclosure under the 
Public InfonnationAct (the "Act"), chapter 552 ofthe Govemment Code. Yourrequestwas 
assigned ID#,'419522. 

The Texas Depm-tment of Transportation (the "department") received three requests from the 
same requestor for the department's response to a complaint against a named individual and 
copy of attachments to a memorandum. You state you have released most of the requested 
infomlation/, You claim the submitted infol111ation is excepted from disclosure lmder 
section 552.1:07 ofthe Government Code. 1 We have considered the exception you claim and 
reviewed the. submitted representative sample ofinfOlTI1ation.2 We have also received mld 
considered cOlllillents from the requestor. See Gov't Code § 552.304 (interested paliy may 
submit comni~mts stating why illfonnatioll should or should not be released). 

Section 552.J07(1) of the Govenllnent Code protects infonnation that comes within the 
attorney-client privilege. When asseliing the attorney-client privilege, a goven1111ental body 

r;: 
I Although you also raise section 552.101 ofthe Govel11l11ent Code in conjunction with rule 503 of the 

Texas Rules of~vidence, tills office has concluded section 552.101 does not encompass discovelY privileges. 
See Open Recoi:ds Decision Nos. 676 at 1-2 (2002), 575 at 2 (1990). We note section 552.107 is the proper 
exception to rii~e when asserting the attorney-client privilege for infonnation not subject to section 552.022 
of the Govenunent Code. See Open Records Decision No. 676 (2002). 

", 
2W e a~slmle the "representative sample" of records submitted to tills office is truly representative of 

therequestedre,~ords as a whole. See Open Records DecisionNos. 499 (1988), 497 (1988). This openrecords 
letter does not reach, and therefore does not autIlOriieilie witI1holding of, any otIler requested records to the 
extent those records contain substantially differe'nt types of infornlation than that subnlltted to tills office. 
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has the burdel1 of providing the necessary facts to demonstrate the elements ofthe privilege 
in order to wlthhold the information at issue. See Open Records Decision No. 676 at 6-7 
(2002). First, a gove111mental body must demonstrate that the infonnation constitutes or 
documents aCOlmmmication. Id. at 7. Second, the connmmication must have been made 
"for the purp.()se of facilitating the rendition of professional legal services" to the client 
govenmlental body. See TEX. R. EVID. 503(b)(1). The privilege does not apply when an 
att0111ey or representative is involved in some capacity other than that of providing or 
facilitating pi'ofessional legal services to the client govenmlental body. See In re Tex. 
Farmers Ins. Exch., 990 S.W.2d 337,340 (Tex. App.-Texarkana 1999, orig. proceeding) 
(attol11ey-client privilege does not apply if attol11ey acting in capacity other than that of 
att0111ey). Gov,el11mental attol11eys often act in capacities other than that of professional legal 
counsel, such as administrators, investigators, or managers. Thus, the mere fact that a 
communication involves an attol11ey for the govenmlent 'does not demonstrate this element. 
Third, the privilege applies only to connmmications between or among clients, client 
representatives, lawyers, and lawyerrepresentatives. See TEX. R. EVID. 503(b)(1). Thus, a 
govennnenta'I:bodymust infonn tIns office ofthe identities and capacities ofthe individuals 
to whom eacli, communication at issue has been made. Lastly, the att0111ey-client privilege 
applies only;to a confidential communication, id., meaning it was "not intended to be 
disclosed to t~}ird persons other than those to whom disclosure is made in furtherance ofthe 
rendition of professional legal services to the client or those reasonably necessary for the 
transmissionofthe cOlmmmication." Id. 503(a)(5). Whether a commmncation meets this 
definition depends on the intent of the parties involved at the time the infonnation was 
communicate,d. See Osbornev. Johnson, 954 S.W.2d 180,184 (Tex. App.-Waco 1997, no 
pet.). MoreQver, because the client may elect to waive the privilege at any time, a 
govermnentalbody must explain that the confidentiality of a commlmication has been 
maintained. 'Section 552.107(1) generally excepts an entire cOlmmmication that is 
demonstrated to be protected by the attol11ey-client privilege unless otherwise waived'by the 
govennnentalbody. See Huie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (plivilege 
extends to en#re cOlmmnncation, including facts contained therein). 

You state th~:submitted information consists of cOlmmmications, and their attachments, 
involving an(Jl.ttomey for and representatives of the department. You have identified the 
parties to the:comnlunications. You explain the commlmications occurred in cOlmection 
with the ren~ition of professional legal services to the depmiment. You also state the 
communicati'qns were intended to be mld remain confidential. Based on your representations 
and our review of the 'inf01111ation at issue, we conclude the depaliment may withhold the 
submitted inf0l111ation under section 552.107(1) ofthe Govennnent Code. 

·1', 

This letter ruling is limited to the pm-ticular information at issue in this request and limited, 
to the facts a$presented to us; therefore, this ruling must not be relied upon as a previous 
dete1111inatiotl,regm'dillg any other infonnation or any other circumstmlces. 

This ruling t#ggers impOliant deadlines regarding the rights and responsibilities of the 
govennnenta;1:body and ofthe requestor. For more infonnation concennng those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
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or call the Office of the Att0111ey General's Open Govennnent Hotline, toll fi.·ee, 
at (877) 673:~.6839. Questions concerning the allowable charges for providing public 
information linder the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Att0111ey General, toll fi.·ee, at (888) 672-6787. 

SinCerel~ '.~~. ,A41 . I; 
·f//JkJjjv 

Jonathan Miles 
Assistant Atto111ey General 
Open Records Division 
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