
June 3, 2011 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Luz E. Sandoval-Walker 
Assistant City Att0111ey 
City of EI Paso 
2 Civic Center Plaza, 9th Floor 
EI Paso, Texas 79901 

Dear Ms. Sandoval-Walker: 

0R2011-07821 

You ask whether certain infonnation is subject to required public disclosure under the 
Public Infonnation Act (the "Act"), chapter 552 of the Govenlment Code. Your request was 
assigned ID#420150. 

The El Paso Police Department (the "department") received a request for inf01111ation 
pertaining to a specified anest. You claim that the submitted infonnation is excepted from 
disclosure under sections 552.101 and 552.108 of the Govenmlent Code. We have 
considered the exceptions you claim and reviewed the submitted infonnation. 

Section 552.101 of the Gove111ment Code excepts from disclosure "information considered 
to be confidential by law, eithel: constitutional, statutory, orbyji.ldicial decision." Gov't 
Code § 552.101. Section 552.101 encompasses the doctrine of conmlon-Iaw privacy, which 
protects infortnation that (1) contains highly intimate or embanassing facts, the publication 
of which would be highly objectionable to a reasonable person, and (2) is not oflegitimate 
conce111 to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 
(Tex. 1976). To demonstrate the applicability of conmlon-law privacy, both prongs of this 
test must be established. Id. at 681-82. A compilation of an individual's criminal history 
record information is highly embanassing information, the publication of which would be 
highly objectionable to a reasonable person. Cf u.s. Dep 't of Justice v. Reporters Comm. 
for Freedom of the Press, 489 U.S. 749, 764 (1989) (finding significant privacy interest in 
compilation of individual's criminal history by recognizing distinction between public 
records found in courthouse files and local police stations and compiled sununalY of criminal 
history information). Furthermore, we find a compilation of a private citizen's criminal 
history is generally not oflegitimate conce111 to the public. However, this request does not 
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seek a compilation of an individual's criminal history. Rather, the request is for records 
pertaining to a specified atTest. Such a request does not implicate an individual's 
conmlon-law right of privacy. Accordingly, the depatiment may not withhold any of the 
submitted information as a criminal history compilation under section 552.101 in 
conjunction with common-law privacy. 

We also understand you to raise section 552.101 of the Govel11ment Code in conjunction 
with constitutional privacy for the submitted information. Constitutional privacy consists 
of two interrelated types of privacy: (1) the right to make certain kinds of decisions 
independently and (2) an individual's interest in avoiding disclosure of personal matters. See 
Whalen v. Roe, 429 U.S. 589, 599-600 (1977); Open Records Decision Nos. 600 at 3-5 
(1992),478 at 4 (1987), 455 at 3-7 (1987). The first type protects an individual's autonomy 
within "zones of privacy" which include matters related to marriage, procreation, 
contraception, family relationships, and child rearing and education. ORD 455 at 4. The 
second type of constitutional privacy requires a balancing between the individual's privacy 
interests and the public's need to know infonna:tion of public concern. Id. at 7. The scope 
of information protected is narrower than that under the conunon-law doctrine of privacy; 
constitutional privacy under section 552.101 is reserved for "the most intimate aspects of 
human affairs." Id. at 5 (quoting Ramie v. City o/Hedwig Village, Tex., 765 F.2d 490 (5th 
Cir. 1985)). Upon review, we find you have not demonstrated how any of the submitted 
information falls within the zones of privacy. Thus, no pOliion of the submitted infonnation 
may be withheld under section 552.101 in conjunction with constitutional privacy. 

Section 552.1 08( a) (1 ) of the Govel11ment Code excepts from disclosure "[i]nfonnation held 
by a law enforcemelit agency or prosecutor that deals with the detection, investigation, or 
prosecution of crime ... if ... release ofthe infol111ation would interfere with the detection, 
investigation, or prosecution of crime[.J" Gov't Code § 552.108(a)(1). A govel11mental 
body claiming section 552.108 must reasonably explain how and why the release of the 
requested information would interfere with law enforcement. See id. §§ 552.108(a)(1), 
.301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You state the 
submitted information relates to an ongoing criminal investigation and prosecution. Based 
upon this representation and our review, we conclude release of this infonnation would 
interfere with the detection, investigation, or prosecution of crime. See Houston Chronicle 
Publ'g Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ. App.-Houston [14thDist.] 1975) 
(coUli delineates law enforcement interests present in active cases), writ rej'd n.r.e. per 
curiam, 536 S.W.2d 559 (Tex. 1976). Accordingly, we conclude section 552.108(a)(1) of 
the Govel11ment Code is generally applicable to the submitted infol111ation. 

However, section 552.108 does not except from disclosure "basic infonnation about an 
arrested person, an an-est, or a crime." Gov't Code § 552.108(c). This subsection refers to 
the basic front-page infol111ation held to be public in Houston Chronicle, even if the 
information does not literally appear on the front page of an offense or atTest report. See 531 
S.W.2d at 186-88; Open Records Decision No. 127 (1976) (sunmlarizing types of 
infol111ation considered basic infonnation). Thus, with the exception of basic infonnation, 
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the department may generally withhold the submitted information under section 
552.108(a)(1) of the Gove111ment Code. 

However, we note the requestor in this case is an employee of the New Mexico Children, 
Youth and Families Department ("NMCYFD") and might have a right of access to some of 
the information at issue. Section 411.089(a) of the Gove111ment Code provides that "[a] 
criminal justice agency is entitled to obtain from the [Depmiment of Public Safety] any 
criminal histOlY record information maintained by the [Department of Public Safety] about 
a person." See Gov't Code § 411.089(a). Further, section 411.087(a) of the Govel11ment 
Code provides in pertinent part: 

(a) [a] person, agency, department, political subdivision, or other entity that 
is authorized by this subchapter to obtain from the [Department of Public 
Safety] criminal history record inf01111ationmaintained by the [Department 
of Public Safety] that relates to another person is authorized to: 

(2) obtain from any other criminal justice agency in this state 
criminal history record information maintained by that criminal 
justice agency that relates to that person. 

Id. § 411.087(a)(2). We note that "criminal history record information" is defined as 
"information collected about a person by a criminal justice agency that consists of 
identifiable descriptions and notations of anests, detentions, indictments, informations, and 
other formal criminal charges and their dispositions." See id. § 411.082(2). Thus, the 
submitted infol111ation in this instance may contain criminal histOlY record information 
("CHRI"). However, a criminal justice agency that receives CHRI from another criminal 
justice agency pursuant to section 411.087(a)(2) may only receive such inf01111ation for a 
criminal justice purpose. See id. §§ 411.083( c), .087(b); see also Open Records Decision 
No. 655 (1997) (discussing limitations on release of criminal history record infol111ation). 
Thus, to the extent the requestor in this case represents a "criminal justice agency," he is 
authorized to obtain CHRI from the department pursuant to section 411.087( a)(2) of the 
Gove111ment Code, but only for a criminal justice purpose. See Gov't Code 
§§ 411.083(c), .087(a)(2). 

Section 411.082 of the Gove111ment Code defines a "criminal justice agency" as including 
"a federal or state agency that is engaged in the administration of criminal justice under a 
statute or executive order and that allocates a substantial portion of its annual budget to the 
administration of criminal justice." Id. § 411.082(3)(A). "Administration of criininal 
justice" has the meaning assigned to it hy article 60.01 of the Code of Criminal Procedure. 
See id. § 411.082(1). Article 60.01 of the Code of Criminal Procedure defines 
"administration of criminal justice" as the "performance of any of the following activities: 
detection, apprehension, pretrial release, post-trial release, prosecution, adjudication, 
conectional. supervision, or rehabilitation of an offender. The telID includes criminal 
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identificatiOI). activities and the collection, storage, and dissemination of criminal history 
record information." Code Crim. Proc. mi. 60.01(1). 

In this instance, we cannot dete1111ine whether the requestor, as an NMCYFD employee, is 
a representative of a criminal justice agency, or whether he intends to use the requested 
CRRl for a criminal justice purpose. Consequently, if the depaliment dete1111ines this 
requestor is a representative of a criminal justice agency and intends to use the requested 
CRRl for a criminal justice purpose, then we conclude the department must make available 
to the requestor, from the documents that are otherwise subject to section 552.108 of the 
Gove111ment Code, any CRRl that shows the type of allegation made and whether there was 
an arrest, information, indictment, detention, conviction, or other fonnal charges and their 
dispositions. See Open Records Decision No. 451 (1986) (specific statutory right of access 
provisions overcome general exceptions to disclosure under the Act). In that event, the 
department may withhold the remaining infonnation under section 552.1 08( a)(l), except for 
basic information under section 552.1 08( c). But if the department detennines that the 
requestor do~s not intend to use the criminal history record infonnation for a criminal justice 
purpose, thep:all ofthe submitted infonnation maybe withheld under section 552.108(a)(1), 
except for basic inf01111ation. See Att0111ey General Opinions DM-353 at 4 n.6 (1995) 
(interagency.transfer of infonnation prohibited where confidentiality statute enumerates 
specific entities to which release of information is authorized and potential receiving 
gove111mental body is not among statute's enumerated entities), JM-590 at 4-5 (1986); see 
also Open Records Decision No. 655 (1997), 650 (1996) (transfer of confidential 
information to federal agency impe1111issible unless federal law requires its disclosure). 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detennination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
gove111mental body and of the requestor. For more inf01111ation conce111ing those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the· Office of the Att0111ey General's Open Gove111ment Rotline, toll free, 
at (877) 673-6839. Questions conce111ing the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Att0111ey General, toll free, at (888) 672-6787. 

Sarah Casterline 
Assistant Attomey General 
Open Records Division 

SEC/eb 
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Ref: ID# 420150 

Ene. Submitted documents 

e: Requestor 
(w/oenclosures) 


