
June 3, 2011'. 

Mr. Paul Ros;er 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Public Infonnation Office 
Humble Ind~pendent School District 
P.O. Box 2000 .. ; 
Humble, Texas 77347 

:.., 

Dear Mr. Roi;;er: 

0R20 11-07871 

You ask wh~ther certain information is subject to required public disclosure under the 
Public Infom\ationAct (the "Act"), chapter 552 ofthe Govemment Code. Your request was 
assigned ID#41963 7. 

The Humbklndependent School District (the "district") received a request for a specified 
police repor(,and infonnation pertaining to the requestor's children for a specified time 
period. Y oU;~$tate the district has released some of the requested infonnation. We note you 
have redact~sl student-identifying infonnation in Attac1unents A and B pursuant to the 
Family Edud<ttional Rights and Privacy Act ("FERP A"), section 1232g of title 20 of the 
United State~:Code.l You claim that Attac1unents A, B, and ~ are excepted from disclosure 
lmder sectiops 552.101, 552.107, and 552.108 of the Govermnent Code.2 We have 

IThe United States Department of Education Family Policy Compliance Office (the "DOE") has 
informed tIns office FERP A does not pemnt state and local educational authorities to disclose to this office, 
withoutparentalconsent, unredacted, personally identifiable infol111ation contained in education records for the 
purpose of omSeview in the open records ruling process lUlder the Act. The DOE has detemnned FERP A 
determinationsll.lUst be made by the educational authority in possession of the education records. We have 
posted a copy of the letter from the DOE to tins office on the Attomey General's website: 
http://www.oag.state.tx.us/openl20060725usdoe.pdf. 

2 Alth9:ugh you also raise section 552.1 0 1 of the Govermllent Code in conjlll1ction witI1l'ule 503 ofthe 
Texas Rules of Evidence, we note tIlat section 552.101 does not encompass discovery privileges. See Open 
Records DecisIpnNo. 676at 1-3 (2002). We nuther note section 552.101 does not encompass rule 1.05 of tile 
Texas Discipli~ary Rules of Professional Conduct. 
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considered the exceptions you claim and reviewed the submitted infonnation. We have also 
considered conmlents submitted by the requestor. See Gov't Code § 552.304 (interested 
party may submit comments stating why inf01111ation should or should not be released). 

Section 552.1,Q1 of the Govem111ent Code excepts from disclosme "infonnation considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552:'101. Section 552.101 encompasses inf01111ation that other statutes make 
confidential,s'Uch as section 58.007 ofthe Family Code. Juvenile law enforcement records 
relating to conduct that occlUTed on or after September 1, 1997, are confidential under 
section 58.007. For pmposes of section 58.007(c), "child" meal1S a person who is ten years 
of age or older' and under seventeen years of age. See Fam. Code § 51.02(2). Section 58.007 
provides, in peliinent pmi, as follows: 

(c) E~,cept as provided by Subsection (d), law enforcement records mld files 
conce.ming a child and inf01111ation stored, by electronic means or otherwise, 
concerning the child from which a record or file could be generated may not 
be disclosed to the pl.lblic and shall be: 

,(1) if maintained on paper or microfilm, kept separate fl.-om adult 
J files and records; 

,; (2) if maintained electronically in the same computer system as 
:. records or files relating to adults, be accessible lmder controls that are 
<, separate and distinct from controls to access electronic data 
;, conceming adults; and 

It (3) maintained on a local basis only and not sent to a central state or 
.•... federal depository, except as provided by Sub chapters B, D, and E. 

' .. t. 
( e) La,W enforcement records and files conce111ing a child may be inspected 
or copied by a juvenile justice agency as that tenn is defined by 
Section 58.101, a criminal justice agency as that tenn is defined by 
Sectiql1 411.082, Gove111ment Code, the child, mld the child's parent or 
guard~:an. 

fd. § 58.007(Sj, (e). You asseli that the district police depmiment's law enforcement file in 
Attac1unent q is subject to section 58.007. Upon review, we agree that Attaclunent C 
involves all~gations of juveniles engaged in delinquent conduct occlUring after 
September 1;, 1997; therefore, Attac1mlent C is subject to section 58.007(c). Under 
section 58. 007( e), a child's pm-ent or guardian has a light to inspect or copy law enforcement 
records conce,i11ing their own child. See id. § 58.007(e). We note that the light of access 
lmder sectio11 58.007(e) does not apply to the pm"ent of a juvenile involved only as a 
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complainant, 'Victim, witness, or other involved party; rather, the individual must be the 
parent of a juvenile suspect, offender, or defendant. In this instance, the requestor is the 
parent oftheJ:uvenile victims and, thus, does not possess a right of access to the submitted 
law enforcement records under section 58.007(e). Thus, the district must withhold 
Attaclmlent CHn its entirety under section 552.101 of the Government Code in conjlmction 
with section 5,8.007(c) ofthe Family Code.3 

,.-.' 

Next, you clrlim that Attaclmlents A and B are excepted lmder section 552.107 of the 
Government <Code, which protects information that comes within the attomey-client 
privilege. When asserting the attomey-client privilege, a govenmlental body has the burden 
of providing the necessary facts to demonstrate the elements of the privilege in order to 
withhold the .infonnation at issue. Open Records Decision No. 676 at 6-7 (2002). First, a 
govel11l11ental body must demonstrate that the infomlation constitutes or documents a 
communication. Id. at 7. Second, the communication must have been made "for the purpose 
of facilitating:the rendition of professional legal services" to the client govennnental body. 
TEX. R. EVID:t503(b)(1). The privilege does not apply when an attomey orrepresentative is 
involved.in ~pme capacity other than that of providing or facilitating professional legal 
services to th~'client govennnental body. In re Texas Farmers Ins. Exch., 990 S.W.2d 337, 
340 (Tex. ApP',-Texarkana 1999, orig. proceeding) (attomey-clientprivilege does not apply 
if attorney acting in a capacity other than that of attomey). Govennnental attomeys often act 
in capacities''; other than that of professional legal counsel, such' as administrators, 
investigators,:or managers. Thus, the mere fact that a commlmication involves an attomey 
for the govenyment does not demonstrate this element. Third, the privilege applies only to 
communications between or among clients, client representatives, lawyers, lawyer 
representatives, and a lawyer representing another party in a pending action and conceming 
a matter of ;GOlmnon interest therein. See TEX. R. EVID. 503 (b)(l)(A)-(E). Thus, a 
govenmlentatbodymust infonn this office ofthe identities and capacities ofthe individuals 
to whom each cOlmnunication at issue has been made. Lastly, the attomey-client privilege 
applies only to a confidential connmmication, id. 503(b)(1), meaning it was "not intended 
to be disclose,d to third persons other than those to whom disclosure is made in fmiherance 
of the rendition of professional legal services to the client or those reasonably necessruy for 
the transmiss~~m of the cOlmmmication." Id. 503(a)(5). 

Whether a co~~munication meets this definition depends on the iiltent ofthe pruiies involved 
at the time th~jnfonnation was cOlmnunicated. Osborne v. Johnson, 954 S.W.2d 180, 184 
(Tex. App.-Waco 1997, no pet.). Moreover, because the client may elect to waive the 
privilege at ~i1Y time, a govenmlental body must explain that the confidentiality of a 
conmllmicati¢>,n has been maintained. Section 552.107(1) generally excepts an entire 
communicati~~l that is demonstrated to be protected by the attomey-client privilege, unless 

3 As our:'mling is dispositive for Attaclmlent C, we need not address your remaining arguments against 
its disclosure. t. 
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otherwise waIved by the govenunental body. See Huie v. DeShazo, 922 S.W.2d 920,923 
(Tex. 1996) (privilege extends to entire cOl11lmmication, including facts contained therein). 

You state tha(:A,..ttac1mlents A and B consist of conununications between the district's general 
counsel and~istrict representatives that were made for the purpose of providing legal 
services to t1i~ district. You have identified all of the paliies to the connnlmications. You 
also indicate that these c0111munications were made in confidence alld the confidentiality has 
been maintaiped. Based on your representations alld our review, we find you have 
demonstratecLthe applicability of the att011ley-client privilege to Attachments A and B. 
However, we,llote some ofthe e-mails in Attaclmlents A and B are non-privileged e-mails 
that are subn:11tted in otherwise plivileged e-mail strings. If these e-mails, which we have 
marked, do ijot exist sepmate and apali from the privileged strings in which they aloe 
submitted, tl16y may be withheld along with the attached e-111ail strings as privileged 
att011ley-clielit communications lmder section 552.107. Ifthese non-privileged e-mails exist 
separate and,)lpali from the e-mail strings in which they aloe submitted, they may not be 
withheld und,~r section 552.107(1) ofthe Govenunent Code. 

",t' 

" ',' 
In sum111my, tile district must withhold Attaclunent C in its entirety under section 552.101 
of the Govel~~nent Code in conjunction with section 58.007(c) of the Family Code. The 
district may \yithhold Attac1unents A and B under section 552.107(1) of the Govenunent 
Code. However, to the extent the non-privileged e-mails we have mal"ked in Attaclunents 
A and B existsepmate and apart :£i"om the e-mail strings in which they are submitted, they 
must be rele;#ed. ' 

'" ; 

This letter ruUng is limited to the particular infonnation at issue in this request and limited 
to the facts a~jpresented to us; therefore, this ruling must not be relied upon as a previous 
determinatiOl~xegarding ally other information or any other circlll1lstances. 

This ruling tdggers impOliant deadlines regarding the lights and responsibilities of the 
govenmlental:body and ofthe requestor. For more infonnation conce11ling those rights alld 
responsibiliti~s, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the Qffice of the Att011ley General's Open Govenunent Hotline, to\I :£i"ee, 
at (877) 673~p839. Questions conceming the allowable charges for providing public 
information lplder the Act must be directed to the Cost Rules Administrator of the Office of 
the Attomey ,yeneraI, toll :£i"ee, at (888) 672-6787. 

Sincerely, 

~
:'" 

j ~ auraReam~ 
Assistant Att911ley General 
Open Records Division 

LRL/em 
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Ref: ID# 4J9637 

Ene. Submitted documents 

e: Requestor 
(w/o ~:I.1c1osures) 

.... 


