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June 3, 201 t/ 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Sharon Alexander 
Associate G~heral COlmsel 
Texas Departiilent ofTranspOliation 
125 East 11 1h;Street 
Austin, Texas 78701-2483. 

Dear Ms. Alexander: 

0R2011-07880 

You ask whether certain infonnation is subj ect to required public disclosure lmder the 
Public Infonnation Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was 
assigned ID#A19920. 

The Texasbepartment of Transportation (the "department") received a request for 
correspondel\ce sent to property owners whose property may be acquired for the widening 
of U.S . HighWay 290 and Interstate Highway 61 0 in Harris COlmty. You claim the requested 
infoTI11ation js excepted from disclosllre' ,u:nder sections 552.105 and 552.111 of the 
Govermnent'Code and privileged under Texas Rule of Civil Procedure 192.3. We have 
considered your arguments and reviewed the infonnation you submitted. 1 

. ...". . ..... 

We note th~infonnation submitted as Exhibit C is subject to section 552.022 of the 
Govenunent;'~Code. Section 552.022(a)(1) provides for required public disclosure of "a 
completed r~port, audit, evaluation, or investigation made of, for, or by a govermnental 
body," unless the inf01111ation is excepted from disclosure under section 552.108 of the 
Govenmlent!Code or expressly confidential under other law. Gov't Code § 552.022(a)(1). 
In this insta.l(lCe, Exhibit C is a completed report made of, for, or by the department. 
Although YQ~l seek to withhold Exhibit C under sections 552.105 and 552.111 of the 
GovenmlentCode, those sections are discretionary exceptions to disclosure that protect a 

IThis i~tter ruling assumes the submitted representative sample ofinfOlwation is truly representative 
of the requested.lnfol111ation as a whole. This ruling neither reaches nor authorizes the department to withhold 
any informatiq11 that is substantially different fi.:om the submitted infonnation. See Gov't Code 
§§ 552.301-(e)(i)(D), .302; Open Records Decision Nos. 499 at 6 (1988), 497 at 4 (1988). 
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govel11menta~body's interests and may be waived. See id. § 552.007; Open Records 
Decision Nos. 665 at 2n.5 (2000) (discretionary exceptions generally), 564 (1990) (statutory 
predecessor to Gov't Code § 552.105 subject to waiver), 470 at 7 (1987) (statutOlY 
predecessor t~ Gov't Code § 552.111 subject to waiver). As such, sections 552.105 
and 552.111 .are not other law that makes infonnation confidential for pmposes of 
section 552.022(a)(I). Therefore, the depmiment may not withhold Exhibit C under 
sections 552.)05 or 552.111. 

You also cmitend Exhibit C is protected by the consulting expert privilege found in 
rule 192.3( e)of the Texas Rules of Civil Procedme. The Texas Supreme Comi has held 
"[t]he Texas.Rules of Civil Procedme ... are 'other law' within the meaning of 
section 552.022." In re City of Georgetown, 53 S.W.3d 328 (Tex. 2001). A pmiy to 
litigation is ~lot required to disclose the identity, mental impressions, and opinions of 
consulting e~perts whose mental impressions or opinions have not been reviewed by a 
testifying expert. See TEX. R. Cry. P. 192.3(e). A "consulting expert" is defined as "an 
expeli who h~s been consulted, retained, or specially employed by a party in anticipation of 
litigation or ii~preparation for trial, but who is not a testifying expeli." TEX. R. Cry. P. 192.7. 

You explain that in acquiring lmld for highways, the department relies on the state's power 
of eminent d'omain, which pennits the department to acquire lmld tln'ough lawsuits that 
ensure adeq1.lClte compensation to the landowner. You infonn us the depmiment always 
anticipates ai~d prepares for litigation to acquire needed property. You explain the 
department o$tains expeli advice :6.'om licensed appraisers in preparation for the litigation, 
in which the;yalue of the property is generally the only issue. You state the depmiment 
consults appraisers in anticipation of litigation and does not, at this time, anticipate calling 
the appraiserwho prepared Exhibit C as a witness. Based on yom representations and om 
review, we fiild Exhibit C is confidential under Texas Rule of Civil Procedme 192.3. We 
therefore con.dude the depmiment may withhold Exhibit C on that basis. 

Next, we address your claim under section 552.105 of the Govenmlent Code for the 
infonnation ~ubmitted as Exhibit B. Section 552.105 excepts :6.'om disc10sme infomlation 
relating to "appraisals or pmchase price of real or personal property for a public pmpose 
prior to the ·fol111al award of contracts for the propeliy." Gov't Code § 552,105(2). 
Section 552.Q.:05 protects a govennnental body's plmming and negotiating position with 
regard to part.icular transactions. See Open Records Decision Nos. 564, 357 (1982),310 
(1982). Infoi~iJ.lation protected by section 552.105 that pertains to such negotiations may be 
withheld for .as long as the transaction is not complete. See ORD 310. This office also has 
concluded infonnation about specific parcels ofland obtained in advmlce of other parcels to 
be acquired f9[ the smne proj ect may be withheld l.U1der section 552.105 where release of the 
infonnation would hann the govenmlental body's negotiating position with respect to the 
remaining parcels. See ORD 564 at 2. A govennnental body may withhold infonnation 
under section;:552.1 05 "which, if released, would impair or tend to impair [its] 'plamling and 
negotiating P;9sition in regm'd to pmiicular transactions. '" ORD 357 at 3 (quoting Open 
Records Decisio;nNo. 222 (1979)). The question of whether specificinfOlmation, ifpublic1y 
released, w01.Vld impair a govennnental body's plamling and negotiating position with regard 

,.i 

;. 



Ms. Sharon Alexander - Page 3 

to particular.;,Ji-ansactions is a question of fact. Accordingly, tIns office will accept a 
govel11mentaLbody's good-faith detel11lination in tIns regard, lmless the contrary is clearly 
shown as a niatter oflaw. See ORD 564. 

You state thedepartment has made a good-faith detennination the infOlmation in Exlnbit B 
pertains to tIle appraisal or pm-chase price of real propeliy the department intends to 
purchase. Y ()~l explain the depaliment still needs to acquire property in the same area. You 
contend relea$e of Exhibit B would haml the depaliment's negotiating position in the 
acquisition o f!property nearby. Based on yom- representations, we conclude the depaliment 
may withhold Exhibit B lmder section 552.105 of the Govenllnent Code. 

In sunmlary, ',;the depaliment (1) may withhold Exhibit C lmder Texas Rule of Civil 
Procedure 192.3 and (2) may withhold Exhibit B under section 552.105 ofthe Govenllnent 
Code. 

" 

I: 

This letter ruL±ng is limited to the paliicular infonnation at issue in this request and limited 
to the facts a~;presented to us; therefore, this ruling must not be relied upon as a previous 
detel11linatioii'regarding any other infol11lation or ally other circumstances .. 

This ruling tdggers impOliallt deadlines regal-ding the rights alld responsibilities of the 
govenllnental~body and ofthe requestor. For more infonnation concel11ing those rights and 
responsibiliti.,?s, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attol11ey General's Open Govemment Hotline, toll free, 
at (877) 673~'6839. Questions concel11ing the allowable charges for providing public 
infol11lation under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attol11ey General, toll free, at (888) 672-6787. 

; J I 
S lcerely :: .... '.; ~ , .. ~ , 
~v~ Y I f).AJ-u " . 

allleS W. MQtris, III 
Assistant Atto;l11ey General 
Open Records' Division 

JWM/em ;'.: 

Ref: ID# 419920 

Enc: Submitted documents 

c: Requestor 
(w/o el,lclosures) 


