ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

June 3, 201 1

Mr. Michael S alinas
Attorney at Law

302A West Third Street
Mercedes, Téxas 78570

OR2011-07885
Dear Mr. Salifhas:

You ask whethel certain 1nfor1nat1on is subject to required pubhc disclosure under the
Public Infonna’non Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 419420 :

The Me1cedes Independent School District (the “district”) received a request for “claim
forms relating to all available life insurance policy, retirement benefits[,] or other
employmentbenefits” of a named deceased district employee. You claim that the submitted
information ifs‘,_[;excepted from disclosure under section 552.101 of the Government Code. We
have considered the exception you claim and reviewed the submitted information.

Initially, we must address the district’s obli gations under section 552.301 of the Government
Code, which prescribes the procedures that a governmental body must follow in asking this
office to decide whether requested information is excepted from public disclosure.
Section 552.301(b) requires that a governmental body ask for a decision from this office and
state the exceptions that apply within ten business days of receiving the written request. See
Gov’t Code § 552.301(b). Section 552.301(e) requires the governmental body to submit to
the attorney general, not later than the fifteenth business day after the date of the receipt of
the request: (l) written comments stating why the governmental body’s claimed exceptions
apply to the:information that it seeks to withhold; (2) a copy of the written request for
information; (3) a signed statement of the date on which the governmental body received the |
request or evidence sufficient to establish that date; and (4) the specific information that the
gove1°1nne11t2i§1i body seeks to withhold or representative samples if the information is

voluminous.ji;{{; See id. § 552.301(e)(1)(A)-(D). You state the original request was dated
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February 2, 201,1 and was misplaced. You did not request a ruling from this office until
March 25, 2011, See id. § 552.308 (describing rules for calculating submission dates of
documents sent via first class United States mail, common or contract carrier, or interagency
mail). Consequently, we find the district failed to comply with the requirements of
section 552.301.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the procedural requirements of section 552.301 results in the legal presumption
that the infoi'mation is public and must be released unless the governmental body
demonstrates a compelling reason to withhold the information to overcome this presumption.

Id. § 552. 302 Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex. App.—Fort Worth 2005,

no pet.); Hangock v. State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990,

no writ) (governmental body must make compelling demonstration to overcome presumption
of openness pursuant to statutory predecessor to section 552.302); Open Records Decision
No. 630 (1994). A compelling reason generally exists when information is confidential by
law or third-party interests are at stake. See Open Records Decision Nos. 630 at 3, 325 at 2
(1982). Because section 552.101 of the Government Code can provide a compelling reason
to withhold information, we will consider the applicability of this exception to the submitted
information. .,

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Thissection encompasses the doctrine of common-law privacy. Common-
law privacy protects information that (1) contains highly intimate or embarrassing facts, the
publication of which would be highly objectionable to a reasonable person, and (2) is not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). The type of information considered intimate or embarrassing
by the Texas Supreme Court in Industrial Foundation included information relating to sexual
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children,
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs.
Id. at 683. This office has found that personal financial information not relating to a
financial tralis;action between an individual and a governmental body is generally protected
by common-law privacy. See Open Records Decision Nos. 600 (1992) (employee’s
designation of retirement beneficiary, choice of insurance carrier, election of optional
coverages, direct deposit authorization, forms allowing employee to allocate pretax
compensmon to group insurance, health care or dependent care), 545 (1990) (deferred
compensatmn information, participation in voluntary investment program, election of
optional insurance coverage, mortgage payments, assets, bills, and credit history). Further,

we note the beneﬁmary of an insurance policy has a separate right to privacy and information
that would 1eveal a beneficiary’s identity is protected by common-law privacy. However,

because p11vacy is a personal right that lapses at death, the common-law right to privacy does
not encompass information that relates only to a deceased individual. Accordingly,
information pertaining solely to a deceased individual may not be withheld on common-law
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privacy gTOLlﬁds. See Moore v. Charles B. Pierce Film Enters. Inc., 589 S.W.2d 489, 491
(Tex. App.—f[.‘exarkana 1979, writref’dn.r.e.); see also Open Records Decision No. 272 at 1
(1981) (privacy rights lapse upon death).

Uponreview we find that the information we have marked is highly intimate or embarrassing
and not of legltlmate public concern. Therefore, the district must withhold the information
we have marked pursuant to section 552.101 of the Government Code in conjunction with
common-law-privacy. We note the remaining information pertains solely to the deceased
employee and may not be withheld under section 552.101 on the basis of common-law
privacy. As ybu raise no further exceptions against its release, the district must release the
remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling tijiggers important deadlines regarding the rights and responsibilities of the
govelmnentafbody and of the 1equest01 For more information concerning those 1ights and

or call the Qfﬁce of the Attorney General’s Open Govcmment Hotline, toll free, at
(877) 673- 68:39 Questions concerning the allowable charges for providing public
information undel the Act must be directed to the Cost Rules Administrator of the Ofﬁce of
the Attomey Gene1a1 toll free at (888) 672-6787.

Sincerely, -

Lindsay E. Hale CZ@A
Assistant Attgmey General
Open Records Division
LEH/em
Ref:  ID# 419420
Enc. Subnﬁ%ted documents

c: Requestor
(w/o enclosures)




