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June 3, 201 L' 

Ms. Keni L. ;:Butcher 
.' 

Interim Chief Counsel 

ATTORNEY GENERAL OF TEXAS 

G RE GAB BOT T 

Capital Metrdpolitan Transit Authority 
2910 East Fifth Street 
Austin, Texa~ 78702 

Delli" Ms. Butcher: 

0R2011-07886 

You ask wh~ther celiain infonnation is subject to required public disclosure under the 
Public Infom-j,ation Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was 
assigned ID#.A19584. 

The Capital Nietropolitan TranspOliation Authority (the "authority") received twelve similar 
requests for QfllTespondence between the authority's Chief Executive Officer and members 
ofthe authortty's Bomd of Directors (the"'board"), correspondence between members ofthe 
board, and e;mails between members ofthe' board and City of Austin city cOlU1cil members 
for a specifi~d period of time. 1 You state the authority has released some of the requested 
information. ,You claim. that the submitted il1fonnation is excepted from disclosure under 
sections 552.107 and 552; 11 iofthe'Govermi:i~nt Code. We l~ave considered the exceptions 
you claim and reviewed the submitted infomlation. 

You raise s,~ction 552.107(1) of the Govemment Code for some of the submitted 
infomlation.,;Section 552.107(1) protects infomlation coming within the attomey-client 
privilege. Gov't Code § 552.107(1). When asseliing the attomey-client privilege, a 

.:" .. 
. i.:' 

Iyou ihdicate the authority sought and received clarification of eleven ofthe requests for information. 
See Gov't Code'.§ 552.222(b) (stating that if information requested is lmclear to governmental body or if a large 
amount of info(i:).iation has been requested, governmental body may ask requestor to clarify or narrow request, 
but may not inql.lire into plU1Jose for which information will be used); City of Dallas v. Abbott, 304 S.W.3d 380 
(Tex. 2010) (hqJding that when governmental entity, acting in good faith, requests clmification of'lmclear or 
overbroad request for public information, ten-business-day period to request attorney general opinion is 
measured froniclate the request is clarified or narrowed). 
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govenU11enta:F body has the burden of providing the necessary facts to demonstrate the 
elements of the privilege in order to withhold the information at issue. Open Records 
Decision No.: 676 at 6-7 (2002). First, a govel11111ental body must demonstrate that the 
information constitutes or documents a con1l11lmication. Ie!. at 7. Second, the 
communication must have been made "for the purpose of facilitating the rendition of 
professional legal services" to the client govenllnental body. TEX. R. BVID. 503(b)(I). The 
privilege does not apply when an attol11ey or representative is involved in some capacity 
other than that of providing or facilitating professional legal services to the client 
governmental body. In re Tex. Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex. 
App .-Texarkana 1999, orig. proceeding) (attol11ey-client privilege does not apply if attol11ey 
acting in a capacity other than that of attol11ey). Govel11111ental attorneys often act in 
capacities other than that of professional legal cOlmsel, such as administrators, investigators, 
or managers:' Thus, the mere fact that a cOlm11lmication involves an attol11ey for the 
govenU11ent Aoes not demonstrate this element. Third, the privilege applies to only 
communications between or among clients, client representatives', lawyers, and lawyer 
representatives. TEX. R. BVID. 503(b)(1)(A)-(B). Thus, a govenllnental body must inform 
this office onhe identities and capacities of the individuals to whom each communication 
at issue has qeen made. Lastly, the attol11ey-client privilege applies to only a confidential 
communicatiqn, ie!. 503(b)(1), meaning it was "not intended to be disclosed to third persons 
other than thq;;e to whom disclosure is made in fmiherance ofthe rendition of professional 
legal services, to the client or those reasonably necessary for the transmission of the 
communication." Icl.503(a)(5). Whether a cOlm11lmication meets this definition depends 
on the intent afthe parties involved at the time the infonnation was cOl1l111lmicated. Osborne 
v. Johnson, 954 S.W.2d 180,184 (Tex. App.-Waco 1997,nopet.). Moreover, because the 
client may elect to waive the privilege at any time, a govenU11ental body must explain that 
the confidentiality of a con1lllunication has been maintained. Section 552.107(1) generally 
excepts an entire conllnunication that is demonstrated to be protected by the attol11ey-client 
privilege unl~ss othelwise waived by the goven1lllental body. See Huie v. DeShazo, 922 
S.W.2d 920,,923 (Tex. 1996) (privilege extends to entire commlmication, including facts 
contained therein). 

You state the,iilfonnation you have marked constitutes notes and cOlmnunications amongst 
authority empJoyees, members of the board, authority in-house legal counsel, and outside 
legal counselJhat were Ipade for the purpose of providing legal services to the authority. 
Although YOlP have not identified all of the pmiies to the conllnunications, we are able to 
discern the idyntities of most ofthe privileged pmiies. We understand the cOlll1nunications 
were intende.d, to be confidential mld you state they have remained such. Based on your 
representatiol'l's and our review, we find the authority may withhold the infonnation we have 
marked under section 552.107(1). However, we note two of the e-mail strings include 
cOlll1nunicatipns with a pmiy who was not a privileged party at the time of the 
communications. lfthe cOl1l111lmications with this non-privileged party exist sepm'ate mld 
apmi D.-om th~:e-mail strings in which they appear, then the authority may not witb,hold the 
portion of the~-mail string we have marked under section 552.107 (1) . Additionally, we note 
you have mar:keddraft employment agreements that were not cOl11l11lmicated between or 
among authority representatives and an attol11ey for the authority, or were COlll1nlmicated to 
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a non-privileged pmiy. Consequently, we find you have failed to demonstrate how these 
draft agreements me communications made for the purpose of facilitating the rendition of 
professional Jegal services to the authority; thus, the authority may not withhold these 
documents m1the basis of section 552.107(1). 

Section 552.}J 1 of the Government Code excepts from disclosure "an interagency or 
intraagency li}emorandum or letter that would not be available by law to a paIiy in litigation 
with the agel~cy." Gov't Code § 552.111. Section 552.111 encompasses the deliberative 
process privilege. See Open Records Decision No. 615 at 2 (1993). The purpose of 
section 552. fil is to protect advice~ opinion, and reconnnendation in the decisional process 
and to encoui-age open and frank discussion in the deliberative process. See Austin v. City 
of San AntOli'io, ,630 S.W.2d 391, 394 (Tex. App.-San Antonio 1982, no writ); Open 
Records Decision No. 538 at 1-2 (1990). 

In Open Rec6rds Decision No. 615, this office reexamined the statutory predecessor to 
section 552.1~1, 1 in light of the decision in Texas Department of Public Safety v. Gilbreath, 
842 S.W.2d:408 (Tex. App.-Austin 1992, no writ). We detennined section 552.111 
excepts frm~' disclosure only those intemal cmm11l111ications that consist of adv,ice, 
recmmnendaMons, opinions, and other material reflecting the policymaking processes oHhe 
govenmlentaFbody. ORD 615 at 5; see also City of Garland v. Dallas Morning News, 22 
S.W.3d351, ~64 (Tex. 2000); Arlington Indep. Sch. Dist. v. TexasAttorney Gen., 37 S.W.3d 
152 (Tex. App.-Austin 2001, no pet.). A govennnental body's policymaking hl11ctions do 
include admihistrative and persmmel matters of broad scope that affect the govennnental 
body's policyr'mission. See Open Records Decision No. 631 at 3 (1995). However, a 
govenmlental: body's policyniaking hl11ctions do not encompass routine internal 
administrative or persmmel matters, and disclosure of infonnation about such matters will 
not inhibit fri.~ discussion of policy issues among agency persoIDlel. ORD 615 at 5-6; see 
also Dallas Morning News, 22 S.W.3d at 364 (section 552.111 not applicable to personnel
related cmmnunications that did not involve policymaking). Further, section 552.111 does 
not generally\¢xcept from disclosure facts mld written observations of facts and events that 
are severable~'om advice, opinions, and reconmlendations. Arlington Indep. Sch. Dist., 37 
S.W.3d at 157; ORD 615 at 5. But iff actual infonnation is so inextricablyinteliwined with 
material invo'!ving advice, opinion, or recommendation as to make severance ofthe factual 
data impractiRal, the factual infomlation also may be withheld under section 552.111. See 
Open Record~ Decision No. 313 at 3 (1982). 

Section 552.1:;1 1 can also encompass cmm11l111ications between a govenmlental body and a 
third-party, i119luding a consultant or other pmiywith a privity ofinterest. See Open Records 
Decision No. ;561 at 9 (1990) (section 552.111 encompasses conn11l111ications with p arty with 
which goven)mental body has privity of interest or cmmll0n deliberative process). For 
section 552.1011 to apply, the govermnental body must identify the third paIiy mld explain 
the nature ofi;ts relationship with the govennnental body. Section 552.111 is not applicable 
to a connnw).ication betweell the govennnental body and a third party unless the 
govemmentaLbody establishes it has a privity of interest or cmmnon deliberative process 
with the thirdpmiy. See id. We note a govermnental body does not have a privity of interest 

",' 
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or common deliberative process with a private pmiy with which the govel11mental body is 
engaged in cdntract negotiations. See id. (section 552.111 not applicable to communication 
with entity with which govel11mental body has no privity of interest or common deliberative 
process). ,. 

You contend the infol111ation you have marked contains advice, opullon, mId 
recommendations relating to the authority's policy matters. Upon our review, we find some 
ofthe infomlation constitutes advice, opinion, and reconllnendation b~tween the authority's 
president, members of the board, and attorneys regm'ding the district's policymaking 
processes. Tlws, the authority may withhold this infonnation, which we have marked, tmder 
section 552.iU of tl~e Govenllnent Code. However, we find some of the remaining 
conllmmicatidns pertain to contract negotiations between the authOlity and a third pmiy; thus, 
their interests were adverse as to the negotiations and there is no privity of interest between 
the two parties. Fmihel11I0re, we find the remaining conllmmications do not constitute 
advice, opinion, or recommendation or reflect they peliain to administrative and persOlmel 
issues, and Y,Qu have not explained how this infonnation peliains to administrative or 
personnel matters of a broad scope that affect the authority's policy mission. Therefore, you 
have failed toi,demonstrate how the deliberative process privilege applies to the remaining 
inf01111ation.Accordingly the authority may not withhold any ofthe remaining infOl111ation 
under sectiorC552.111 of the Government Code. 

i,l 
We note a podion of the remaining infonnation constitutes infonnation that may be subj ect 
to section 552: 117 ofthe Government Code.2 Section 552.117 excepts :6.-om disclosure the 
home addresses and telephone numbers, social security lllunbers, mId family member 
infonnation qf current or fOl111er officials or employees of a govel11mental body who request 
that this info*ination be kept confidentialtJ.nder section 552.024 of the Govel11ment Code. 
Gov't Code § 552. 117(a)(1). Section 552.117 is also applicable to personal pager and 
cellular teleplJ.one numbers, provided the cellular telephone service or pager service is not 
paid for by a~ govennnental body. See Open Records Decision No. 506 at 5-6 (1988) 
(statutory predecessor to section 552.117 ofthe Govemment Code not applicable to cellular 
telephone nUFllbers pi'ovided and paid for by govenllnental body and intended for official 
use). Whether a pmiicular piece ofinfonnation is protected by section 552.117(a)(1) must 
be detennine¢' at the time the request for it is made. See Open Records DecisionNo. 530 at 5 
(1989). Ther~fore, a govenllnental body must withhold inf01111ation under section 552.117 
on behalf of ClllTent or fonner officials or employees onlyifthese individuals made a request 
for confident#tlity under section 552.024 prior to the date on which the request for this 
infomlation ~as made. Accordingly, if the employee whose infonnation is at issue timely 
elected to ke~p her personal infOl111ation confidential pursuant to section 552.024, and pays 
for the cellul!ir telephone service with personal funds, the authority must withhold the 
cellular teleph,one number we have mm-ked. The authority may not withhold this infonnation 

2The Office of the Attomey General will raise a mandatOlY exception on behalf of a govenm1ental 
body, but ordirlarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 
(1987),470 (1987). 

' .. 
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under section/S52.117 ifthe employee did not make a timely election to keep the infonnation 
confidential.';' 

>.'. 

You have r~dacted e-mail addresses of members of the public under section 552.137 
pursuant to Qpen Records Decision No. 684 (2009V Section 552.137 of the Govel11ment 
Code excepts';fi .. om disclosure "an e-mail address of a member ofthe public that is provided 
for the purpdse of conummicatill,g electronically with a govenunental body," unless the 
member of tl~e public consents to its release or the e-mail address is of a type specifically 
excluded by $lIbsection (c). Gov't Code § 552.137(a)-(c). We note section 552.137 is not 
applicable to'Pl1 institutional e-mail address.anIntel11et website address, the general e-mail 
address of a bhsiness, an e-mail address of a person who has a contractual relationship with 
a govermllent~l body, or an e-mail address maintained by a govel11mental entity for one of 
its officials or;employees. The additional e-mail addresses wehave marked are not any ofthe 
types specific~llyexcluded by section 552.137(c). Accordingly, the authority must withhold 
the additionaY .. e-mail addresses we have marked lmder section 552.137 ofthe Govermnent 
Code unless tlje owners ofthe addresses have affinnatively consented to their release lmder 
section 552.1p7(b). 

In sunullary:;:(1) the authority may withhold the infonnation we have marked under 
section 552. f07(l) of the Govel11merit Code; however, to the extent the non-privileged 
pOliion of th~ e-mail strings we have marked exist separate and apali, they may not be 
withheld und¥r section 552.107(1); (2) the authority may withhold the infonnation we have 
marked under .. section 552.111 of the Govemment Code; (3) to the extent the employee 
whose infomi~tion is at issue timely-elected confidentiality under section 552.024 and pays 
for the cellular service with personal funds, the authority must withhold the cellular 
telephone nuwber we have marked under section 552.117(a)(1) of the Govenmlent Code; 
and (4) the al~thority must withhold the additional e-mail addresses we have marked under 
section 552.13.1 ofthe Govenunent Code unless their owners have consented to theirrelease. 
The authority;inust release the remaining infonnation. 

This letter ruljpg is limited to the p81iicular infomlation at issue in this request and limited 
to the facts a~~'presented to us; therefore, this ruling must not be relied upon as a previous 
detenninatio~regarding any other infonnation or any other circumstances. 

This ruling tbggers import811t deadlines regarding the rights and responsibilities of the 
govenmlental;bodyand ofthe requestor. For more infonnation concel11ing those rights and 
responsibiliti~s, please visit our website at http://www.oag.state.tx.us/openJindex or1.php, 
or call the o.ffice of the Attol11ey General's Open Govemment Hotline, toll fi-ee, at 
(877) 673-68~9. Questions concel11ing the allowable charges for providing public 

3This dtfice issued Open Records Decision No. 684, a previous determination to all govel1llnental 
bodies authoriziiig them to withhold ten categories of infom1ation, including an e-mail address of a member of 
the public lU1det isectiol1 552.137 of the Govemment Code, without the necessity of requesting an attomey 
general decision' .. 
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infonnation l~nder the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attomey ;General, toll free at (888) 672-6787. 

Sincerely, 

c1mqo~z.~ 
Lindsay E. Hale U 
Assistant Att~mey General 
Open Record~ Division 

LEH/em" 

Ref: ID# 4:i9584 

Enc. Submitted documents 

c: Requestor 
(w/o ~nc1osures) 
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