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ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

", 
June 6, 201L 

Ms. Jessica S,9-ngsvang 
Assistant CitYAttorney 
City of Fort WOlih 
1000 Throckil10rton Street, 31'd Floor 
Fort Worth, Texas 76102, ... _. __ . _ .. ____ . __ . _____ .,..1..... __ __ _ .. ____ .• _ .. --<. . ' 

Dear Ms. Smigsvang: 

.;: .. ,' 

0R2011-08011 

You ask wh~ther certain infonnation is subject to required public disclosure lU1der the 
Public Infonriation Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID#,419662 (FOli Worth PIR No. 11-19581). 

The Fort W Ol;th Police Depmiment (the "depmiment") received a request for "all materials, 
reports, citatiqns, [intemal affairs] backgrolU1d for the officers mld dash cam video" related 
to a specifieq. incident. You state the depmi111ent does not possess any dash cam video 
recordings pertaining to the incident at issue. We note the Act does not require a 
govenllnental body to release infomlation thatdic1 not exist when it received a request. See 
Economic Opportunities Dev: COlp. v. Bustamante, 562 S.W.2d 266 (Tex. Civ. App.-San 
Antonio 1978, writ dism'd); Open RecordB Decision No~. 605 at 2(1992),555 at 1 (1990), 
452 at 3 (1986), 362 at 2 (1983). You cilso state the·depmiment has redacted social security 
numbers under section 552.147 of the Goven1111ent Code.! You claim that the submitted 
infol111ation i$, excepted from disclosure under section 552.101 ofthe Goven1111ent Code. We 
have considej"ed the exceptions you claim and reviewed the submitted infonnation. 

Initially, we':)nust address the department's obligations lmder section 552.301 of the 
Goven1111en(Code, which prescribes the procedural obligations that a govenllnental body 
must follow i}.l asking tIns office to decide whether requested infonnation is excepted from 
public disclb~ure. Section 552.301(b) requires that a govel11mental body ask for a decision 

I Secti6h 552.14 7(b) of the GovenUllent Code.,authorizes a governmental body to redact a living 
person's socia(~ecurity mUllber from public release WIthout the necessity ofrequesting a decision fl:om this 
office lUlder the~Act. 
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from this office and state which exceptions apply to the requested infol111ation by the tenth 
business day after receiving the request. Gov't Code § 552.301(b). You state the department 
received the request for infOl111ation on March 8, 2011; therefore, the ten-business-day 
deadline for the request was March 22, 2011. The department requested a ruling :£i.·om tIns 
office on March 29,2011. See id. § 552.308 (describing rules for calculating submission 
dates of doclU11ents sent via first class United States mail, common or contract cmTier, or 
interagency Hlail). You state in the March 29,2011 correspondence to om office that the 
departmentr~quested a ruling regarding the present request for infol111ation on 
Mmch 22, 2011. However, om office has not received the referenced March 22, 2011 
request for a ruling. Consequently, the depaliment failed to request a decision from this 
office within the ten-business-day period prescribed by subsection 552.301 (b). 

Pursuant to section 552.302 of the Govel11ment Code, a govenU11ental body's failme to 
comply with the procedural requirements of section 552.301 results in the legal presumption 
that the infQnnation is public and must be released lU1less the govel11mental body 
demonstmtes:0:compeUingreason.to·withholdtheinformationto overcome this presumption. 
Icl. § 552.302,; Simmons v. Kuzmich, 166 S.W.3d 342,350 (Tex. App.-FOli WOlih 2005, 
no pet.); Hcmqock v. State Bd. a/Ins., 797 S.W.2d 379,381-82 (Tex. App.-Austin1990, 
no writ) (gove11U11ental body must make compelling demonstration to overcome presmnption 
of openness pmsuant to statutory predecessor to section 552.302); Open Records De?ision 
No. 630 (1994). A compelling reason generally exists when infol111ation is confidential by 
law or third-pmty interests are at stake. See Open Records Decision Nos. 630 at 3, 325 at 2 
(1982). Becallse you raise section 552.101, which provides a compelling reason to withhold 
information, we will consider the applicability of this exception to the submitted infol111ation. 

Section 552.101 ofthe GovenU11ent Code excepts :£i.·om disclosme "infonnation considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. This section encompasses infol111ation protected by other statutes such as 
section 143.Q§9 of the Local Govenunent Code. You state that the City of Forth WOlih is 
a civil servicy city under chapter 143 of the Local Govenunent Code. Section 143.089 
contemplates,.two different types of persOlU1el files relating to a police officer: a police 
officer's civil.:service file that the civil service director is required to maintain, and an 
intemal file tllat the police depmiment may maintain for its own use. Local Gov't Code 
§ 143.089(a)"(g). The officer's civil service file must contain certain specified items, 
including commendations, periodic evaluations by the police officer's supervisor, and 
documents relating to any misconduct in which the department took disciplinary action 
against the o f:p.c er under chapter 143 ofthe Local GovenUllent Code. Id. § 143. 089( a) (1 )-(3). 

-/:: 

In cases in which a police depmiment investigates a police officer's misconduct and takes 
disciplinary aytion against an officer, it is required by sectiOl~ 143.089(a)(2) to place all 
investigatory.· records relating to the investigation and disciplinary action, including 
background dqcuments such as complaints, witness statements, and docmnents of like nature 
from individli~ls who were not in a supervisory capacity, in the police officer's civil service 
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file maintained under section 143.089(a).2 Abbottv. City of Corpus Christi, 109 S.W.3d 113, 
122 (Tex. App.-Austin 2003, no pet.). All investigatory materials in a case resulting in 
disciplinary action are "from the employing department" when they are held by or in 
possession of the police department because of its investigation into a police officer's 
misconduct, rind the police department must forward them to the civil service cOlmnission 
forplacementin the civil service personnel file. Id. Such records may not be withheld under 
section 552. un of the Govenmlent Code in conjunction with section 143.089 ofthe Local 
Government Code. See Local Gov't Code § 143.089(f); Open Records Decision No. 562 
at 6 (1990). 

However, a document relating to an officer's alleged misconduct may not be placed in his 
civil service~personl1el file if there is insufficient evidence to sustain the charge of 
misconduct. ; Local Gov't Code § 143.089(b). In addition, a document relating to 
disciplinary action against a police officer that has been placed in the officer's persOlmel file 
as provided by section 143.089(a)(2) must be removed from the officer's file if the civil 

. service conm1:ission finds.the.disciplinary action was taken withoutjusJcal.lse_QrJhecha:J;"ge .. 
ofmisconduc\ was not supported by sufficient evidence. See id. § 143.089(c). Infonnation 
that reasonably relates to an officer's employment relationship with the police department 
and that is m2):intained in a police depatiment's intel11al file pursuant to section 143.089(g) 
is confidential and ·must not be released.3 See City of San Antonio v. San Antonio 
Express-News, 47 S.W.3d 556 (Tex. App.-San Antonio 2000, pet. denied); City of San 
Antonio v. Texas Attorney General, 851 S.W.2d 946, 949 (Tex. App.-Austin 1993, writ 
denied)." 

You state that the submitted infonnation is maintained in the depaliment's intel11al file 
pursuant to Se9tion 143. 089(g). You state the investigation has not concluded. However, the 
submitted in~onnation includes an incident repOli and a citation that are also maintained 
independently from the depatiment officer's personnel file. The present request does not 
specifically seek infonnation from the officer's depatiment personnel files. Instead, the 
requestor seeks both intel11al affairs infol111ation as well as the police report and any citations 
for the incide!lt at issue. Accordingly, both the officer's personnel file atld any copies of 
investigatOly~,materials the depat-tment maintains for law enforcement plU-poses are 
responsive. 1he depmiment may not engraft the confidentiality afforded to records lmder 
section 143 .n?9(g) to records that exist independently ofthe intel11al files. Accordingly, we 
find the infol1'p.ation that is maintained solely in the depatiment's intel11al investigative file 
is confidential lmder section 143.089(g) of the Local Govenmlent Code, and must be 
withheld under section 552.101 of the Govenunent Code. However, the police repOli and 

2Chapter 143 prescribes the following types of disciplinary actions: removal, suspension, demotion, 
and uncompens~ted duty. Local Gov't Code §§ 143.051-.055; see e.g., Attol11ey General Opinion JC-0257 
(2000) (written reprimand is not disciplinary action for purposes of Local Govel11ment Code chapter 143). 

3We no'te that section 143. 089(g) requires a police department who receives a request for infol111ation 
maintained in a file under section 143.089(g) to refer that person to the civil service director or the director's 
designee. ", 

,.;,'. 
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citation are liQt confidential under section 143.089(g) of the Local Government Code and 
+.llaynot be wIthheld under section 552.101 of the Govenmlent Code on that basis . 

. You state yo{~ have redacted infornlation under section 552.130 of the Govenmlent Code 
pursuant to t11e previous detemliilations issued in Open Records Letter Nos. 2006-14726 
(2006) and 2007-00198 (2007).4 Section 552.130 provides infol111ation relating to a motor 
vehicle operator's license, driver's license, motor vehicle title, or registration issued by a 
Texas agency.:is excepted £i:om public release. Gov't Code § 552.130(a)(1), (2). Upon 
review, we fiiid the department must withhold the additional infol111ation we have marked 
under sectiol1'552.130 of the Govenmlent Code.5 

We note the submitted police report contains ilifonnation subject to cOlllillon-law privacy. 
Section 552.1.01 encompasses the conmlon-law right ofprivacy, which protects infol111ation 
if it (1) contains highly intimate or embarrassing facts, the pUblication of which would be 
highly objectionable to a reasonable person, and (2) is not oflegitimate concel11 to the pUblic. 

-~ - .~~. Jndus.Foun4.:~~v.Tex .. Jndus._AccidentBd.,~~540~ S.W.2.d~6.6~8,~6.85(Iex.l~I6)._To 
demonstrate 'the applicability of cOlllill0n-law privacy, both prongs of this test must be 
established. Ie!. at 681-82. The type of information considered intimate and embalTassing 
by the Texas S'upreme Court in Industrial Foundation included infonnation relating to sexual 
assault, pregj)ancy, mental or physical abuse in the workplace, illegitimate children, 
psychiatric tl',eatment of mental disorders, attempted suicide, and injuries to sexual organs. 
Ie!. at 683. This office has found that some kinds of medical information or infol111ation 
indicating dis,abilities or specific ilhlesses are excepted from required public disclosure under 
common-law>privacy. See Open Records Decision Nos. 470 (1987) (illness from severe 
emotional ancljob-related stress), 455 (1987) (prescription drugs, illnesses, operations, and 
physical handicaps). Whether infonnation is subject to a legitimate public interest and 
therefore not protected by conunon-law privacy must be detennined on a case-by-case basis. 
See Open Records Decision No. 373 (1983). Upon review, we find that the infonnation we 
have marhA'iis highly intimate or embalTassing and not of legitimate public concel11. 
Therefore, HIe depmiment must withhold the infonnation we have marked pursumlt to 
section 552'1,Pl ofthe Govenmlent Code in conjlU1ction with conunon-law privacy. 

In sununary::!(l) with the exception of the submitted police repOli and citation that are 
maintained iljdependently of the intemal persOlmel file, the depmiment must withhold the 
submitted information under section 552.101 of the Govenunent Code in conjunction with 
section 143.0~9(g) of the Local Govenmlent Code; (2) the depmiment must withhold the 
additional inf0rmation we have marked under section 552.130 ofthe Govenunent Code; mld 
(3) the departplent must withhold the infol111ation we have marked lU1der section 552.101 of 

" 
J! 

4See G;ov't Code § 552.301(a); Open Records Decision No. 673 at 7-8 (2001) (previous 
determinations):.: 

SThe Office of the Attorney General will raise a mandatory exception 011 behalf of a governmental 
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 
(1987),470 (19.87). 

;. 

}'.: 
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the GoVel11n~fmt Code in conjlUlction with common-law privacy. The depruiment must 
release the remaining information. 

This letter rul,ing is limited to the particulru' infonnation at issue in tIns request and limited 
to the facts a$;presenied to us; therefore, this ruling must not be relied upon as a previous 
cletel11linatiollregru-cling any other information or any other circmnstances. 

This ruling tl;iggers important deadlines regru-ding the rights and responsibilities of the 
govel11mentalbody and ofthe requestor. For more infol11lation concel11ing those rights and 
responsibilitibs, please visit om website at http://www.oag.state.tx.us/openlindex or1.php, 
or call the Office of the Attorney General's Open Govel11l11ent Hotline, toll free, at 
(877) 673-6?:39. Questions concel11ing the allowable charges for providing public 
information uilder the Act must be directed to the Cost Rules AdmiInstrator of the Office of 
the Attol11eybeneral, toll fTee at (888) 672-6787. 

_ Sincerel)", _ _ _ 

ct~:cl f,ftL 
Assistant AttOl11ey General 
Open Recorcl's.Division 

LEH/em 

Ref: ID# 419662 

Enc. Submitted documents 
i-:: 

c: Reque.stor 
(w/o ~!lclosmes) 


