
June 7, 2011 

Mr. Gordon Hike1 
Chief - Civil Division 

ATTORNEY GENERAL OF TEXAS 

G REG A B B 0 T.T 

Dallas County District Attorney's Office 
411 Elm Street, 5th Floor 
Dallas, Texas 75202 

Dear Mr. Hikel: 

0R20 11-08051 

You ask whether certain information is subject to required public disclosure under the 
Public Infonnation Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 419786. 

The Dallas County District Attorney's Office (the "district attorney") received a request for 
four categories of information involving a named individual. You state the district attorney 
does not maintain information responsive to two categories of the request. 1 You state you 
will release some information. You claim the submitted information is excepted from 
disclosure pursuant to sections 552.101 and 552.108 of the Government Code. We have 
considered the exceptions you claim and reviewed the submitted representative sample of 
information.2 We have also received and considered comments fi'om the requestor. See 
Gov't Code § 552.304 (interested party may submit comments stating why information 
should or should not be released). 

IWe note that the Act does not require a governmental body to disclose infolnlation that did not exist 
at the time the request was received. Eeon. Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266 
(Tex.Civ.App.-San Antonio 1978, writ dism'd); Open Records Decision No. 452 at 3 (1986). 

2We assume that the "representative sample" of information submitted to this office is truly 
representative ofthe requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). 
This open records letter does not reach, and therefore does not authorize the withholding of, any other requested 
records to the extent that those records contain substantially different types of information than that submitted 
to this office. 
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Initially, we must address the district attorney's obligations under section 552.301 of the 
Government Code, which prescribes the procedures a govemmef,Ltal body must follow in 
asking this office to decide whether requested infonnation is excepted from public 
disclosure. Pursuant to section 552.301(b), a governmental body must ask for a decision 
from this office and state the exceptions that apply within ten business days of receiving the 
written request. See id. § 552.301(a), (b). You state the requestor sent the present request 
for infonnation bye-mail to the district attorney's designated public infonnation officer after 
business hours on March 11, 2011. Accordingly, we consider the request to have been 
received by the district attorney on March 14, 2011.3 Thus, the district attorney's 
ten-business-day-deadline was March 28,2011. See id. § 552.301(c) (written request made 
through e-mail must be sent to the governmental body's officer for public infonnation, or the 
officer's designee, in order to trigger the deadlines provided by the Act). However, the 
district attorney's request for a ruling was sent by facsimile and received by this office on 
April 1, 2011. Consequently, we find the district attorney failed to comply with 
section 552.301. 

Pursuant to section 552.302 of the Government Code, a governmental body's failure to 
comply with the procedural requirements of section 552.301 results in the legal presumption 
that the requested infonnation is public and must be released unless the governmental body 
demonstrates a compelling reason to withhold the infonnation from disclosure. See id. 
§ 552.302; Simmons v. Kuzmich, 166 S.W.3d 342,350 (Tex. App.-Fort Worth 2005, no 
pet.); Hancockv. StateBd. ollns., 797 S.W.2d 379,381 (Tex. App.-Austin 1990, no writ); 
see also Open Records Decision No. 630 (1994). A compelling reason exists when 
third-party interests are at stake or when infonnation is confidential under other law. Open 
Records Decision No. 150 (1977). Although you raise section 552.108 of the Govenunent 
Code for the submitted infonnation, this is a discretionary exception to disclosure that 
protects a governmental body's interests and may be waived. See Gov't Code § 552.007; 
Open Records Decision Nos. 663 at 5 (1999) (untimely request for decision resulted in 
waiver of discretionary exceptions), 177 (1977) (statutory predecessor to section 552.108 
subject to waiver). Thus, the district attorney may not withhold any of the submitted 
infonnation under section 552.108 of the Govenunent Code. You also raise section 552.101 
of the Govenunent for the submitted infonnation. In addition, we note some of the 
submitted infonnation may be subj ect to section 552.137 of the Government Code.4 Because 
sections 552.101 and 552.137 of the Government Code can provide compelling reasons to 

3y ou contend the district attomey's designated public information officer was out ofthe office when 
the requestor sent the present request for information and, thus, did not receive the request until she returned 
to work on March 21,2011. We note, however, the deadlines under section 552.301 of the Act pertain to the 
date the governmental body receives a request and are not tolled due to employee absence. See Gov't Code 
§ 552.301(a), (b), (d), (e)(l)(C). 

4The Office 'of the Attomey General will raise a mandatory exception on behalf of a govennnental 
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987), 470 
(1987). 
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withhold infonnation, we will consider the applicability of these exceptions to the submitted 
infonnation. 

Section 552.101 ofthe Government Code excepts from disclosure "infonnation considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. Section 552.101 encompasses infonnationprotected by other statutes. You 
also raise section 552.101 in conjunction with confidentiality provisions found in chapter 55 
ofthe Code of Criminal Procedure. Articles 55.01 through 55.05 of the Code of Criminal 
Procedure provide for the expunction of criminal records in certain limited circumstances. 
Article 55.03 prescribes the effect of an expunction order and provides: 

When the order of expunction is final: 

(1) the release, maintenance, dissemination, or use ofthe exptmged 
records and files for any purpose is prohibited; 

(2) except as provided in Subdivision (3) of this article, the person 
arrested may deny the occurrence of the arrest and the existence ofthe 
expunction order; and 

(3) the person arrested or any other person, when questioned under 
oath in a criminal proceeding about an arrest for which the records 
have been expunged, may state only that the matter in question has 
been expunged. 

Crim. Proc. Code art. 55.03. Article 55.04 imposes sanctions for violations ofan expunction 
order and provides in part: 

Sec. 1. A person who acquires knowledge of an arrest while an officer or 
employee of the state or of any agency or other entity of the state or any 
political subdivision of the state and who knows of an order expunging the 
records and files relating to that arrest commits an offense if he knowingly 
releases, disseminates, or otherwise uses the records or files. 

Id. art. 55.04, § 1. This office has detennined that the expunction statute prevails over the 
Act. See Open Records Decision No. 457 at 2 (1987) (governmental body prohibited from 
releasing or disseminating arrest records subject to expunction order, as "those records are 
not subject to public disclosure under the [Act]"). You contend some of the requested 
infonnation pertains to "exonerated individuals who have obtained a final order of 
expunction" and, thus, is confidential under article 55.03 ofthe Code of Criminal Procedure. 
However, you have not provided tIns office with a copy of any expunction order, nor did you 
mark specific infonnation that you contend is subject to any expunction order. Thus, to the 
extent the infonnation at issue is subj ect to a final expunction order, the district attorney must 
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withhold the infonnation under section 552.101 of the Government Code in conjunction with 
article 55.03 of the Code of Criminal Procedure. To the extent the requested infonnation is 
not subject to a final expunction order, it may not be withheld under section 552.101 on this 
basis, and we will address your remaining argument against disclosure. 

Section 552.101 of the Governmentcode also encompasses the doctrine of common-law 
privacy, which protects infonnation if it (1) contains highly intimate or embarrassing facts, 
the pUblication of which would be highly objectionable to a reasonable person, and (2) is not 
of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 
S.W.2d 668 (Tex. 1976). The type of infonnation considered highly intimate or 
embarrassing by the Texas Supreme Court in Industrial Foundation included infonnation 
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate 
children, psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual 
organs. See id. at 683. This office has found some kinds of medical information or 
infonnation indicating disabilities or specific illnesses are excepted from required disclosure 
under common-law privacy. See Open Records Decision Nos. 470 (1987) (illness from 
severe emotional and job-related stress), 455 (1987) (prescription drugs, illnesses, operations, 
and physical handicaps). Further, this office has concluded infonnation that either identifies 
or tends to identify a victim of sexual assault or other sex-related offense must be withheld 
under common-law privacy. Open Records Decision No. 393 at 2 (1983); see also Morales 
v. Ellen, 840 S.W.2d 519 (Tex. App.-El Paso 1992, writ denied) (identity of witnesses to 
and victims of sexual harassment was highly intimate or embarrassing infonnation and 
public did not have a legitimate interest in such infonnation). Upon review, we conclude 
some of the submitted infonnation is highly intimate or embarrassing and of no legitimate 
concern to the public. Accordingly, the district attomey must withhold the infonnation we 
have marked under section 552.101 of the Government Code in conjunction with 
common-law privacy. 

Section 552.137 of the Government Code excepts from disclosure "an e-mail address ofa 
member of the public that is provided for the purpose of communicating electronically with 
a governmental body," unless the member ofthe public consents to its release or the e-mail 
address is of a type specifically excluded by subsection (c). See Gov't Code 
§ 552. 137(a)-(c). The e-mail addresses at issue are not excluded by subsection (c). 
Therefore, the district attorney must withhold the personal e-mail addresses we have marked 
under section 552.137 of the Govemment Code, unless the owners affirmatively consent to 
their public disclosure.5 

5In Open Records Decision No. 684 (2009), this office issued a previous determination to all 
governmental bodies authorizing them to withhold ten categories ofinfol1nation, including an e-mail address 
ofa member of the public under section 552.137 ofthe Govenilllent Code, without the necessity of requesting 
an attorney general decision. 
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In summary, to the extent the infonnation at issue is subject to a final expunction order, the 
district attorney must withhold the infonnation under section 552.101 of the Government 
Code in conjunction with article 55.03 of the Code of Criminal Procedure. To the extent the 
requested infonnation is not subject to a final expunction order, the district attorney must 
withhold: (1) the information we have marked under section 552.101 of the Government 
Code in conjunction with common-law privacy; and (2) the personal e-mail addresses we 
have marked under section 552.137 of the Government Code, unless the owners affirmatively 
consent to their public disclosure. The remaining infonnation must be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other infonnation or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more infonnation concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney General, toll free, at (888) 672-6787. 

Sincerely, 

Jennifer Burnett 
Assistant Attorney General 
Open Records Division 

JB/dls 

Ref: ID# 419786 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


