
June 7, 2011··· 

Ms. StephanIe Beny 
Assistant City Attorney 
City of Dentoll 
215 East McKinney 
Denton, Texas 76201 

Dear Ms. Beri-y: 

A rrORNEY GENERAL OF TEXAS 

GREG ABBOTT 

.. 

0R2011-08084 

You ask wh~ther certain information is subj ect to required public disclosure under the 
Public InforniationAct (the "Act"), chapter 552 ofthe Govenllnent Code. Your request was 
assigned ID#419746. 

The Denton Police Depmiment (the "depmiment") received a request for law enforcement 
records peli~ining to a named individual and four specified atTests. You claim that the 
submittedinf?nnationis excepted:fi:omdisclosurelU1der sections 552.101, 552.103, 552.108, 
and 552.130:9fthe Govenllnent Code. We have considered the exceptions you claim and 
reviewed the;'$ubmitted information. 

Initially, we Ilote some dfthe illfonll~tioIi YOllsubmitted is notresponsive because it does 
not pertain to tIle named individual·or the specified incidents. This mling does not adch'ess 
the public availability of non-responsive infol1llation, and the depaliment is not required to 
release non-I:¢sponsive infonnation in response to this request. 

Section 552.108( a)(l) ofthe Goven11llent Code excepts from disclosure "[i]nfornlation held 
by a law enfQi'cement agency or prosecutor that deals with the detection, investigation, or 
prosecution of crime [if] release of the infonnation would interfere with the detection, 
investigation;. or prosecution of crime." Gov't Code § 552.1 08( a) (1 ). A governmental body 
claiming sectlon 552.108 must reasonably explain how and why the release of the requested 
infonnation would interfere with law enforcement. See id. §§ 552.108(a)(1), .301(e)(1)(A); 
see also Ex;parte Pruitt, 551 S.W.2d 706 (Tex. 1977). We note that the responsive 
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infonnation i:~lcludes a statutory waming. Because a copy ofthis document, which we have 
marked, has been provided to the anestee, we find its release will not interfere with the 
detection, investigation, or prosecution of crime. See Gov't Code § 552.1 08( a) (1 ): 
Therefore, the department may not withhold the statutory warning under 
section 552.~08(a)(1). You state the remaining infonnation that peliains to case 
numbers 100P335 and 10014780 relates to pending criminal prosecutions. Based on this 
representation and our review, we conclude that the release of this infonnation would 
interfere with:lhe detection, investigation, or prosecution of crime. See Houston Chronicle 
PubZ'g Co. v: 'City a/Houston, 531 S.W.2d 177 (Tex. App.-Houston [14th Dist.] 1975) 
(comi delineates law enforcement interests that are present in active cases), writ ref'd n. r. e. 
per curiam, 536 S.W.2d 559 (Tex. 1976). Thus, section 552.108(a)(1) is applicable to the 
remaining information peliaining to case munbers 10013335 and 10014780. 

We note that:section 552.108 does not except from disclosure "basic infornlation about all 
arrested person, an arrest, or a crime." Gov't Code § 552.1 08( c). Section 552.1 08( c) refers 
to the basic frpnt-page infonnation held to be public in Houston Chronicle. See 531 S. W.2d 
at 186-88; Open Records Decision No. 127 (1976) (summarizing types of infOlTIlation 
deemed public by Houston Chronicle). Thus, with the exception ofthe statutOlywaming and 
basic infonnqtion, the information peliaining to case munbers 10013335 and 10014780 may 
be withheld under section 552.108(a)(1) of the Govemment Code.! 

You also clahn the statutory warning is excepted lmder section 552.103 ofthe Govemment 
Code. SectiQl1 552.103 provides in relevant pali as follows: 

(a) II).fonnation is excepted from [required public disclosure] if it is 
infontiation relating to litigation of a civil or criminal nature to which the 
state 9f a political subdivision is or may be a paliy or to which an officer or 
emplOyee of the state or a political subdivision, as a consequence of the 
persotl~s office or employment, is or may be a paliy . 

. ' ~ .. : 

(c) Infonnation relating to litigation involving a govennnental body or an 
officer or employee of a govemmental body is excepted from disclosure 
underSubsection (a) onlyifthe litigation is pending orreasonably anticipated 
on the;.· date that the requestor applies to the officer for public infonnation for 
acces~; to or duplication of the infOlmation. 

lAs our;ruling is dispositive for the infol111ation subject to section 552.1 08e a) (1 ), we do not address 
your remaining ,(;laims against disc1oslU'e for this inf0l111ation, except to note that basic infol111ation held to be 
public 'm Houstq~n Chronicle is generally not excepted from public disc1oslU'e under section 552.103 of the 
Government Co'de, Open Records Decision No, 597 (1991), 

I:., 
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Gov't Code § 552.l03(a), (c). The purpose of section 552.103 is to protect the litigation 
interests of i!;overmnental bodies that are parties to the litigation at issue. See id. 
§ 552.103(a);'Open Records Decision No. 638 at2 (1996) (section 552.103 only protects the 
litigation intei'ests of the govenunental body claiming the exception). A govenunental body 
has the burdeil of providing relevant facts and documents to show section 552.103(a) is 
applicable in; a particular situation. The test for meeting this burden is a showing that 
(1) litigation'·;y.ras pending or reasonably anticipated on the date the govenm1ental body 
received theiequest for info1111ation, and (2) the information at issue is related to that 
litigation. Univ. of Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. 
App.-Austi111997, no pet.); Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. 
App.-Houston [1st Dist.] 1984, writ refd n.r.e.); Open Records Decision No. 551 at 4 
(1990). A govenunental body must meet both prongs of this test for infonnation to be 
excepted under section552.103(a). 

We note the purpose of section 552.103 is to enable a govenunental body to protect its 
position in litigation by forcing parties to obtain info1111ation that is related to litigation 
tlu'ough dis cONery procedures. See ORD 551 at 4-5. Thus, infonnation that has either been 
obtained froni or provided to the opposing party in the litigation is not excepted fi·om .. 
disclosure UlTder section 552.103(a), and it must be disclosed. As discussed above, the 
statutory waming was provided to the anestee; thus, the statutOlY wa111ing was seen by the 
opposing party to the litigation. Therefore, the statutory wanTIng may not be withheld lU1der 
section 552.103 of the Govermnent Code. 

'. ',,' 

Section 552.101 ofthe Govermnent Code excepts fi'om disclosure "infonnation considered 
to be confideptial by law, either constitutional, statutOlY, orby judicial decision." Gov't 
Code § 552j01. This exception encompasses infonnation that other statutes make 
confidential.'0Title 28, part 20 of the Code of Federal Regulations gove111s the release of 
criminal histOJ;:Y record infonnation ("CHRl") that states obtain fi'om the federal govenunent 
or other states.,' Open Records Decision No. 565 (1990). The federal regulations allow each 
state to follow; its individual law with respect to CHRl it generates. Id. Section 411.083 of 
the Govenun~i1t Code deems confidential CHRl that the Texas Department of Public Safety 
("DPS") mai11tains, except that DPS may disseminate this infonnation as provided in 
chapter 411, "subchapter F of the Govermnent Code. See Gov't Code § 411.083. 
Sections 41 LQ83(b)(1) and 411.089(a) authorize a criminal justice agency to obtain CHRl; 
however, a crh11inal justice agency may not release CHRl except to another criminal justice 
agency for a~9riminal justice purpose. Id. § 411.089(b)(1). Other entities specified in 
chapter 411 oJ the Govenunent Code are entitled to obtain CHRl from DPS or another 
criminal justice agency; however, those entities may not release CHRl except as provided 
by chapter 4q, See generally id. §§ 411.090-.127. Upon review, the infonnation we have 
marked in the!remaining information consists of CHRl. Accordingly, the department must 
withhold the~nf01111ation we marked lU1der section 552.101 of the Govenunent Code in 
conjunction with section 411.083 ofthe Govenunent Code and federal law. 
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Section 552. fbI of the Govennnent Code also encompasses chapter 560 ofthe Government 
Code, which"provides that a govennnental body may not release biometric identifier 
infol11lation e~cept in certain limited circlU1lstances. See ieZ. § § 560.001 (defining "biometric 
identifier" to 'include fingerprints and records of hand geometry), .002 (prescribing malmer 
in which biOInetric identifiers must be maintained and circumstances in which they Call be 
released), .003 (providing that biometric identifiers in possession of govel11mental body are 
exempt fTom clisclosure under the Act). You do not infol11l us, alld the submitted infonnation 
does not indiqate, that section 560.002 permits the disclosure of the submitted fingerprints 
in the remainii.lg infonnation. Therefore, the depaliment must withhold the fingerprints we 
marked undei>section 552.101 ofthe Govennnent Code in conjunction with section 560.003 
of the Govenpllent Code. ' 

Section 552J~0 of the Govennnent Code provides that infol11lation relating to a motor 
vehicle operator's license or driver's license issued by a Texas agency is excepted fi-om 
public releas~; IeZ. § 552.130(a)(I). We note section 552.130 does not apply to out-of-state 
motor vehicl~;record infonnation. Upon review, we find the department must withhold the 
Texas drivel's license munber we have marked in the statutory wal11ing under 
section 552.l30 ofthe Govennnent Code.2 

In smmnary,;with the exception of the statutOlY Wal1nng and basic infol11lation, the 
depaliment may withhold infonnationpertaining to case munbers 10013335 and 10014780 
under sectiOI{:552.108(a)(1) of the Govel11111ent Code. The department must withhold the 
infol11lation we have marked under section 552.101 ofthe Govel11111ent Code in conjunction 
with section 41 1.083 ofthe Govennnent Code and section 560.003 ofthe Govel11111ent Code. 
The departmeilt must withhold the Texas dliver's license number we have marked in the 
statutory wai:i;1ing under section 552.130 of the Government Code. The remaining 
infol11lation Ihust be released.3 

This letter rulillg is limited to the particular infonnation at issue in tIns request and limited 
to the facts as',cpresented to us; therefore, this ruling must not be relied upon as a previous 
detel11linatiOli'regarding any other infonnation or any other circmnstances. 

This ruling h~iggers impOliant deadlines regarding the rights alld responsibilities of the 
govel11menta1:body and ofthe requestor. For more infonnation concel11ing those rights alld 

2We note this office issued Open Records Decision No. 684 (2009), a previous detennillation to all 
govermllental bO,dies authorizing them to withhold ten categories of infOlmatioll, including a Texas driver's 
license mmlber l{lider section 552.130 of the Govennnent Code, without the necessity of requesting an attorney 
general decisimL 

3We note the remaining infol111ation, including the basic infonnation, contains social secmitynumbers. 
Section 552.l47,(b) ofthe Government Code authorizes a govennnental body to redact a living person's social 
security mmlber::from public release without the necessity of requesting a decision from this office under the 
Act. Gov't Cod~§ 552.147(b). 

,./ . 

,.-; 
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responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the Office of the Attomey General's Open Govennnent Hotline, toll fi-ee, 
at (877) 673-;6839. Questions conceming the allowable charges for providing public 
infomlation lillder the Act must be directed to the Cost Rules Administrator ofthe Office of 
the AttomeyGeneral, toll fi-ee, at (888) 672-6787. 

~~~ 
Laura Ream Lemus 
Assistant Att6mey General 
Open Records Division 

LRL/em 

Ref: ID# 4,~97 46 
:',: 

Enc. submitted docmnents 
r. 

c: Requestor 
(w/o ~nclosures) 

.,'. 


