GREG ABBOTT

June 8, 2011 -‘

Ms. Destinee Waiters
Assistant General Counsel
Houston Community College
3100 Main Street

Houston, Texas 77002

OR2011-08118
Dear Ms. Waii’érs:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 420054.

The Houston Community College System (the “system™) received a request for all
documents pertaining to a specified investigation. You claim the submitted information is
excepted from disclosure under sections 552.107, 552.111, and 552.135 of the
Government Code and privileged under Texas Rule of Evidence 503 and Texas Rule of Civil
Procedure 192.5.' We have considered your arguments and reviewed the submitted
information.

Initially, we note the submitted information includes notices and minutes of meetings of the
system’s board of trustees. Notices and minutes of a governmental body’s public meetings
are specifically made public under provisions of the Open Meetings Act, chapter 551 of the
Government Code. See Gov’t Code §§ 551.022 (minutes and tape recordings of open
meeting are public records and shall be ayai‘labl'e for public inspection and copying on
request to governmental body’s chief administrative officer or officer’s designee), .041
(governmental:body shall give written notice of date, hour, place, and subject of each
meeting), .043:(notice of meeting of governmental body must be posted in place readily

! Although you raise section 552.1010fthe Government Code in conjunction withrule 503 ofthe Texas
Rules of Evidence and rule 192.5 of the Texas Rules of Civil Procedure, this office has concluded that
section 552.101 does not encompass discovery privileges. See Open Records Decision Nos. 676 at 1-2
(2002), 575 at 2 (1990).
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accessible to general public for at least 72 hours before scheduled time of meeting). Asa
general rule, the exceptions to disclosure found in the Act do not apply to information that
other statutes make public. See Open Records Decision Nos. 623 at 3 (1994), 525 at 3
(1989). Therefore, the meeting notices and minutes we have marked must be released.

Next, we note the submitted information is subject to section 552.022 of the Government
Code, which provides in relevant part as follows:

(a) Without limiting the amount or kind of information that is public
information under this chapter, the following categories of information are
public:, 1nformat10n and not excepted from required disclosure under this
chapter unless they are expressly confidential under other law:

n;:.f(l) a completed report, audit, evaluation, or investigation
:made of, for, or by a governmental body, except as provided
-by Section 552.108].] »

Gov’t Code § 552.022(a)(1). The submitted information pertains to a completed
investigation made by or for the system, which is subject to section 552.022(a)(1). You™
claim the submitted information is excepted from disclosure under sections 552.107
and 552.111 of the Government Code. However, these sections are discretionary exceptions
that protect a governmental body’s interests and are, therefore, not “other law” for purposes
of section 552.022. See id. § 552.007; Open Records Decision Nos. 470 at 7 (1987)
(governmental body may waive statutory predecessor to section 552.111 deliberative
process), 663 at 5 (1999) (governmental body may waive section 552.111), 665 at 2 n.5
(2000) (discretionary exceptions generally), 676 at 10-11 (attorney-client privilege under
section 552.107(1) may be waived), 677 at 10-11 (2002) (attorney work-product privilege
under section 552.111 may be waived). We note that the Texas Supreme Court has held the
Texas Rules of Evidence and Texas Rules of Civil Procedure are “other law” within the
meaning of section 552.022. See In re City of Georgetown, 53 S.W.3d 328,336 (Tex. 2001).
We will therefére consider your assertions of the attorney-client privilege under rule 503 of
the Texas Rules of Evidence and the attorney work product privilege under rule 192.5 of the
Texas Rules of Civil Procedure for the submitted information. You also raise section
552.135 of the’ Government Code as an exception to disclosure. Because section 552.135
constitutes “other law” that makes information confidential for the purposes of section
552.022, we will also consider your arguments under this section.

Rule 503 of the Texas Rules of Evidence provides:
A client has a privilege to refuse to disclose and to prevent any other person
from disclosing confidential communications made for the purpose of

facilitating the rendition of professional legal services to the client:

(A) between the client or a representative of the client and the
client’s lawyer or a representative of the lawyer;
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(B) between the lawyer and the lawyer’é representative;

(C) by the client or a representative of the client, or the
‘client’s lawyer or a representative of the lawyer, to a lawyer
_or arepresentative of a lawyer representing another party in
‘apending action and concerning a matter of common interest
“therein;

(D) between representatives of the client or between the
client and a representative of the client; or

(E) among lawyers and their representatives representing the
same client.

TEX.R.EVID. 503(b)(1). A communication is “confidential” if not intended to be disclosed
to third persons other than those to whom disclosure is made in furtherance of the rendition
of professional legal services to the client or those reasonably necessary for the transmission
of the commuﬁication Id. 503(a)(5). Thus, in order to withhold attorney-client privileged.
information from disclosure under rule 503, a governmental body must: (1) show the"
document is a communication transmitted between privileged parties or reveals a confidential
commumcauon (2) identify the parties involved in the communication; and (3) show the
communication is confidential by explaining that it was not intended to be disclosed to third
persons and that it was made in furtherance of the rendition of professional legal services to
the client. Upon a demonstration of all three factors, the information is privileged and
confidential under rule 503, provided the client has not waived the privilege or the document
does not fall within the purview of the exceptions to the privilege enumerated in Rule 503(d).
Pittsburgh Corning Corp. v. Caldwell, 861 S.W.2d 423, 427 (Tex. App.—Houston
[14th Dist.] 1993, no writ).

You claim the submitted information constitutes confidential communications between
outside counsel and the system that were made in furtherance of the rendition of professional
legal services. You also assert the communications were intended to be confidential.
However, you state the system also released the requested information to the Harris County
District Attorney’s Office (the “district attorney™).

Texas Rule of EV1dence 511 states a person waives the discovery privileges if she voluntarily
discloses the p11v1leged information unless such disclosure itself is privileged. TEX. R.
EvID.511. SeelJordan v. Fourth Supreme Judicial Dist., 701 S.W.2d 644, 649 (Tex.1986).
In Axelson, In¢, v. Mcllhany, 798 S.W.2d 550, 554 (Tex. 1990), the court held that because
privileged information was disclosed to the Federal Bureau of Investigation, the Internal
Revenue Service, and the Wall Street Journal, the attorney-client and work product privileges
were waived. In this case, you have not demonstrated how the district attorney would be a
privileged party. Thus, we find this release constitutes a voluntary waiver of the
attorney-client: privilege for purposes of Rule 511. See id.; In re Bexar County Criminal
Dist. Attorney’s Office, 224 S.W.3d 182 (Tex., 2007) (district attorney waived work product
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privilege for case file by disclosing file to private litigant pursuant to subpoena duces tecum
without objection); see also S.E.C. v. Brady, 238 FR.D. 429 (N.D.Tex., 2006)
(attorney-client privilege waived by disclosure of documents to Federal Securities and
Exchange Commission; noting Fifth Circuit has not adopted doctrine of selective waiver).
Accordingly, the system may not withhold any of the submitted information on the basis of
Texas Rule oﬁ‘fEVidence 503.

Texas Rules of Civil Procedure encompasses the attorney work product privilege. For
purposes of section 552.022 of the Government Code, information is confidential under
rule 192.5 only to the extent that the information implicates the core work product aspect of
the work product privilege. See ORD 677 at 9-10. Rule 192.5 defines core work product as
the work product of an attorney or an attorney’s representative, developed in anticipation of
litigation or for trial, that contains the mental impressions, opinions, conclusions, or legal
theories of the'attorney or the attorney’s representative. See TEX.R. CIV.P. 192.5(a), (b)(1).
Accordingly, in order to withhold attorney core work product from disclosure under
rule 192.5, a governmental body must demonstrate that the material was (1) created for trial
or in anticipation of litigation and (2) consists of the mental impressions, opinions,
conclusions, or legal theories of an attorney or an attorney’s representative. Id.

The first prong of the work product test, which requires a governmental body to show that
the information at issue was created in anticipation oflitigation, has two parts. A
governmental body must demonstrate that (1) a reasonable person would have concluded
from the totality of the circumstances surrounding the investigation that there was a
substantial chdnce that litigation would ensue, and (2) the party resisting discovery believed
in good faith thiat there was a substantial chance that litigation would ensue and conducted
the mvestlgauon for the purpose of preparing for such litigation. See Nat’l Tank v.
Brotherton, 851 S.W.2d 193,207 (Tex. 1993). A “substantial chance” of litigation does not
mean a statistical probability, but rather “that litigation is more than merely an abstract
possibility or unwarranted fear.” Id. at 204. The second part of the work product test
requires the governmental body to show that the materials at issue contain the mental
impressions, opinions, conclusions, or legal theories of an attorney’s or an attorney’s
representative:. See TEX. R. CIv. P. 192.5(b)(1). A document containing core work product
information that meets both parts of the work product test is confidential under rule 192.5,
provided that the information does not fall within the scope of the exceptions to the
privilege enumerated in rule 192.5(c). See Pittsburgh Corning Corp. v. Caldwell, 861
S.W.2d 423, 427 (Tex. App.—Houston [14th Dist.] 1993, no writ).

As noted above, the submitted information was disclosed to the district attorney. We note
the attorney work product privilege can be waived if privileged information is voluntarily
disclosed in a non-privileged context. See Axelson, 798 S.W.2d at 554; Carmona v.
State, 947 S.W.2d 661, 663 (Tex. App.—Austin 1997, no writ); Arkla, Inc. v. Harris, 846
S.W.2d 623, 630 (Tex. App.—Houston [14th Dist.] 1993, no writ); State v. Peca, 799
S.W.2d 426, 431 (Tex. App.—El Paso 1990, no writ). Thelefore because you provided this
information to ‘the district attorney, the work product privilege has been waived for this
:'\.
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information. Accordingly, the system may not withhold the submitted information under
Texas Rules of Civil Procedure 192.5.

Next, we address your claim under section 552.135 of the Government Code.
Section 552.135 applies to information identifying students or employees of a school district.
Section 552.135 provides as follows:

(a) “Informer” means a student or former student or an employee or former
employee of a school district who has furnished a report of another person’s
or persons’ possible violation of criminal, civil, or regulatory law to the
school district or the proper regulatory enforcement authority.
i¢
“(b) Aff‘informer s name or information that would substantially reveal the
1dent1ty of an informer is excepted from [required public disclosure].

"Gov’t Code § 5 52.135. You claim that section 552.135 apphes to the system as a result of
section 130. 08;4 of the Education Code. Section 130.084 provides as follows:

(a) Thé governing board of a junior college district shall be governed in the
establishment, management, and control of a public junior college in the
district: by the general law governing the establishment, management, and
control of independent school districts insofar as the general law is
applicable.

Educ. Code § 130.084. By its terms, section 130.084 affects only the authority of the
governing board of a junior college district to direct a junior college. See San Antonio Union
Junior College Dist. v. Daniel, 206 S.W.2d 995 (Tex. 1947). Thus, this office has applied
section 130.084 and its predecessor to confer various school district powers on the governing
board. See, e.g., Attorney General Opinions DM-178 (1992) (power to borrow money
secured by delmquent maintenance tax revenues under section 20.45 of the Education Code),

M-878 (1971); (power to issue time warrants to repair, renovate, and equip school buildings
under section: QO 43 of the Education Code), M-700 (1970) (power to exercise eminent
domain underggectlon 23.31 of the Education Code). However, this office has found that
section 21 .355§j§fof the Education Code, which provides for the confidentiality of evaluations
of school district teachers and administrators, does not bear on the direction of a junior
college by the governing board, or confer power on the board. Likewise, we find that
section 552.135, which provides for the confidentiality of the identities of school district
informers, does not bear on the direction of a junior college by the governing board, and does
not confer power on the board. Consequently, the system may not withhold any portion of
the submitted information pursuant to section 552.135 of the Government Code.

We note some of the submitted information is subject to common-law privacy.
Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t Code
§ 552.101. Section 552.101 also encompasses the doctrine of common-law privacy, which
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protects inforﬁfiation if it (1) contains highly intimate or embarrassing facts, the publication
of which would be highly objectionable to a reasonable person, and (2) is not of legitimate
concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex.
1976). To demonstrate the applicability of common-law privacy, both prongs of this test
must be established. Id at 681-82. This office has found that a compilation.of an
individual’s criminal history is highly embarrassing information, the publication of which
would be highly objectionable to a reasonable person. Cf. U.S. Dep 't of Justice v. Reporters
Comm. For Freedom of the Press, 489 U.S. 749, 764 (1989) (when considering prong
regarding individual’s privacy interest, court recognized distinction between public records
found in courthouse files and local police stations and compiled summary of information and
noted that individual has significant privacy interest in compilation of one’s criminal
history). Furthermore, we find that a compilation of a private citizen’s criminal history is
generally not of legitimate concern to the public. Upon review, we find the information we
have marked is highly intimate or embarrassing and not of legitimate concern to the public.
Therefore, the system must withhold the information we have marked under section 552.101
in conj unction with common-law privacy.

Section 552. 102(a) of the Government Code excepts from disclosure “information in a
personnel filejithe disclosure of which would constitute a clearly unwarranted invasion of
personal pr1vapy "2 Gov’t Code § 552.102(a). The Texas Supreme Court recently held
section 552.102(a) excepts from disclosure the dates of birth of state employees in the payroll
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts v.
Attorney Gen.:of Tex., No. 08-0172, 2010 WL 4910163 (Tex. Dec. 3, 2010). Having
reviewed the remaining information, we have marked information that must be withheld
under section 552.102(a) of the Government Code.

We note sorn‘é of the remaining information is subject to section 552.117(a)(1) of the
Government Code. Section 552.117(a)(1) excepts from disclosure the home address and
telephone number, social security number, and family member information of a current or
former employee of a governmental body who requests this information be kept confidential
under section 552.024. See Gov’t Code § 552.117(a)(1). Whether a particular item of
information is protected by section 552.117(a)(1) must be determined at the time of the
governmental body’s receipt of the request for the information. See Open Records Decision
No. 530 at 5 (1989). Thus, information may only be withheld under section 552.117(a)(1)
on behalf of a current or former employee who made a request for confidentiality under
section 552.024 prior to the date of the governmental body’s receipt of the request for the
information. Informat1on may not be withheld under section 552.117(a)(1) on behalf of a
current or former employee who did not timely request under section 552.024 the
information bes kept confidential. Therefore, to the extent the individuals at issue timely
requested conﬁdentlahty under section 552.024, the system must withhold the information
we have marked under section 552.117(a)(1). Conversely, to the extent the individuals at

*The Office ofthe Attorney General will raise mandatory exceptions on behalfofa governmental body,
but ordinarily will not raise other exceptions.
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issue did not timely fequest‘ confidentiality under section 552.024, the system may not
withhold the marked information under section 552.117(a)(1).

Section 552.130 of the Government Code provides that information relating to a motor
vehicle operator’s license or driver’s license or permit issued by a Texas agency is excepted
from public release. Gov’t Code § 552.130(a)(1). Thus, the system must withhold the Texas
driver’s licens;é numbers we have marked under section 552.130 of the Government Code.

Section 552.186(b) of the Government Code states that “[n]otwithstanding any other
provision of [the Act], a credit card, debit card, charge card, or access device number that is
collected, assembled, or maintained by or for a governmental body is confidential.” Id.
§ 552.136(b). This office has determined insurance policy numbers are access device
numbers for purposes of section 552.136. See id. § 552.136(a) (defining “access device™).
Therefore, the:system must withhold the insurance policy numbers we have marked under
section 552.136 of the Government Code. The system must also withhold the bank account
and routing numbers we have marked under section 552.136 of the Government Code.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body,” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). Id. § 552.137(a)-(c). We note
section 552.137 is not applicable to an institutional e-mail address, an Internet website
address, the general e-mail address of a business, an e-mail address of a person who has a
contractual relationship with a governmental body, or an e-mail address maintained by a
governmental ‘entity for one of its officials or employees. The-e-mail addresses we have
marked are nog any of the types specifically excluded by section 552.137(c). Accordingly,
the system must withhold the e-mail addresses we have marked under section 552.137 of the
Government Cbde, unless the owners of the addresses have affirmatively consented to their
release under Section 552.137(b). :

We note some of the submitted information may be protected by copyright. A custodian of
public records must comply with the copyright law and is not required to furnish copies of
records that aré copyrighted. Open Records Decision No. 180 at3 (1977). A governmental
body must allow inspection of copyrighted materials unless an exception applies to the
information. Id.; see Open Records Decision No. 109 (1975). If a member of the public
wishes to make copies of copyrighted materials, the person must do so unassisted by the
governmental body. In making copies, the member of the public assumes the duty of
compliance with the copyright law and the risk of a copyright infringement suit.

In summary, the system must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with common-law privacy. The
system must withhold the information we have marked under section 552.102(a) of the
Government Code. To the extent the individuals at issue timely requested confidentiality
under section 552.024, the system must withhold the information we have marked under
section 552.117(a)(1) of the Government Code. The system must withhold the Texas
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driver’s license numbers we have marked under section 552.130 of the Government Code.
The system must withhold the insurance policy numbers, bank account numbers, and routing
numbers we have marked under section 552.136 of the Government Code. The system must
withhold the e-mail addresses we have marked under section 552.137 of the Government
Code, unless the owners of the addresses have affirmatively consented to their release.’ The
remaining information must be released, but any information that is protected by copyright
may only be ré‘}eased in accordance with copyright law.

This letter ruli“iflg is limited to the particular information at issue in this request and limited
to the facts as‘presented to us; therefore, this ruling must not be relied upon as a previous
determination 1'regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Amy L.S. Shipp
Assistant Attotney General
Open Records:Division
ALS/bs

Ref:  ID# 420054

Enc. Submitted documents

c: Requestor
(w/o enclosures)

*We note this office issued Open Records Decision No. 684 (2009), a previous determination to all
governmental bodies authorizing them to withhold ten categories of information, including Texas driver’s
license numbers ugider section 552.130; insurance policy numbers, bank account numbers, and routing numbers
under section 5521 36; and e-mail addresses of members of the public under section 552.137 ofthe Government
Code, without thei;?necessity of requesting an attorney general decision.
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