
ATTORNE~ GENERAL OF TEXAS 
GREG ABBOTT 

June 8, 201 L 

Mr. FOliunat6 G. Paredes 
Escamilla, Pd~leck & Cruz, L.L.P. 
For Clint IncJ;ependent School District . 
216 West Village Boulevard, Suite 202 
Laredo, Texa~ 78041 

Dear Mr. Parades: 

. '~": 

0R2011-08152 

You ask wh~ther certain infOlmation is subject to required public disclosure lU1der the 
Public Infon~ationAct (the "Act"), chapter 552 of the Government Code. Yourrequestwas 
assigned ID#419977. 

The Clint Independent School District (the "district"), which you represent, received two 
requests fro~different requestors for the first requestor's persoIDlel file. You indicate you 
have release4' some of the requested infonnation. You claim pOliions of the submitted 
infol111ation~re excepted fi'om disclosure'l:inder sections 552.101 and 552.102 of the 
Govel11ment?:Code. We have considered tlw exceptions you claim and reviewed the 
submitted inf,Qrmation. 

Initially, YOl;L state the district is Tedacting smile ii:tfol111ation pursuant to the Family 
Educational Rights and Privacy Act ("FERP A"), section 1232g of title 20 of the United 
States Code. :We note the United States Department of Education Family Policy Compliance 
Office has hlfol111ed this office FERP A does not permit state and local educational 
authorities t9: disclose to this office, without parental or an adult student's consent, 
umedacted, personally identifiable infonnation contained in education records for the' 
purpose of oui- review in the open records mling process lU1der the Act. 1 Consequently, state 
and local eduqational authorities that receive a request for education records from a member 
of the publicjlll1der the Act must not submit education records to this office in mrredacted 

.... ,. 
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fonn, that is,:in a form in which "personally identifiable infonnation" is disclosed. See 34 
C.F.R. § 99j'{defining "personally identifiable info1111ation"). We note you have submitted 
both redacted and umedacted education records for our review. Because our office is 
prohibited from reviewing these education records to dete1111ine whether appropriate 
redactions Ul~der FERP A should be made, we will not address the applicability of FERP A 
to aIiy of the ~ubmitted records. Such dete1111inations under FERP A must be made by the 
educational authority in possession ofthe education records. However, we will consider your 
arguments against disclosure of the submitted info1111ation. 

Section 552.1.01 ofthe Govermnent Code excepts from disclosure "infonnation considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.1 d 1. Section 552.101 encompasses info1111ation protected by other statutes, such 
as section 1324a of title 8 of the United States Code, which provides that an Employment 
Eligibility Vei'ification F01111 I-9 and "any info111lation contained in or appended to such 
f01111, may n6,t be used for purposes other than for enforcement of this chapter" and for 
enforcementqf other federal statutes gove111ing Clime aIld criminal investigations. See 8 
U.S.C. § 1324,a(b)(5);see also 8 C.F.R. § 274a.2(b)(4). ExhibitF consists ofI-9 fonns. The 
district mustwithhold Exhibit F under section 552.101 of the Gove111ment Code in 
conjunction with section 1324a of title 8 of the United States Code. 

Section 552.1:.01 of the Govel11ment Code also encompasses the Medical Practice Act (the 
"MP A"), chapter 159 of the Occupations Code, which gove111s access to medical records. 
Occ. Code §§)51.001-165.160. Section 159.002 of the MPA provides in peliinent pmi: 

(b) Ayecord of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential aIld 
privil~ged and may not be disclosed except as provided by this chapter. 

'~ : 

(c) A:person who receives info1111ation from a confidential communication 
or record as described by this chapter, other than a person listed in 
Sectio~1 159.004 who is acting on the patient's behalf, may not disclose the 
infon:qation except to the extent that disclosure is consistent with the 
authorized purposes for which the infol111ation was first obtained. 

Ie!. § 159.002(b), (c). This office has concluded the protection afforded by section 159.002 
extends only to records created by either a physician or someone lmder the supervision of a 
physician. Se,~ Open Records Decision Nos. 487 (1987), 370 (1983), 343 (1982). Medical 
records must,be released upon the govel11mental body's receipt of the patient's signed, 
written conse~it, provided that the consent specifies (1) the infonnation to be covered by the 
release, (2) reasons or purposes for the release, and (3) the person to whom the info1111ation 
is to be releas~d.· See Occ. Code §§ 159.004, .005. Section 159.002(c) also requires that any 
subsequent r(flease of medical records be consistent with the pUl1Joses for which the 
goverml1entalbody obtained the records. See Open Records Decision No. 565 at 7 (1990). 
Exllibit G C011tains a medical record or infonnation derived from a medical record. The 
submitted in(q1111ation reflects that the first requestor is the person whose medical record is 



Mr. Fortunato: G. Paredes - Page 3 

at issue. W~. have marked the infonnation in Exhibit G that may only be released in 
accordance with the MP A. 

Section 552.101 also encompasses section 21.355 of the Education Code, which provides 
that "[ a] docuinent evaluating the perf01111ance of a teacher or administrator is confidential." 
Educ. Code §:21.355. This office has interpreted section 21.355 to apply to any document 
that evaluates, as that te1111 is ,commonly understood, the perf01111ance of a teacher or 
administrato(:.' See Open Records Decision No. 643 (1996). In that opinion, this office also 
concluded a teacher is someone who is required to hold, and does hold, a certificate required 
under chapter:21 ofthe Education Code and is teaching at the time of his or her evaluation. 
Id. In addition, the Third Court of Appeals has concluded a written reprimand constitutes 
an evaluation for purposes of section 21.355 because "it reflects the principal's judgment 
regarding [a te,acher's] actions, gives conective direction, and provides for further review." 
Abbot v. North East Indep. Sch. Dist., 212 S.W.3d 364 (Tex. App.-Austin 2006, no pet.). 

You state Ex);libit C consists of various evaluations and Exhibit D consists of a letter of 
reprimand, bgth of which are evaluations of a teacher who held the appropriate teacher's 
certification and was functioning as a teacher at the time ofthe evaluations. Based on your 
representations and our review of the inf01111ation at issue; we conclude Exhibits C and D 
consist of teacher evaluations for purposes of section 21.355, and this infonnation is 
generally confidential under section 21.355 ofthe Education Code: Section 21.352( c) ofthe 
Education Cqde provides, however, that "[ e] ach teacher is entitled to receive a written copy 
of the evalu~tion on its completion." Educ. Code § 21.352(c); see id. § 21.352(a) 
(prescribing:appraisal process and perfonnance criteria each school district shall use). 
Therefore, to the extent this infonnation consists of evaluations of the type that are 
contemplated,!~y section 21.352, the first requestor, as the teacher to whom the evaluations 
relate, has ai1'ight of access under section 21.352(c), and any such infonnation must be 
released to :,this reqllestor. The district must withhold Exhibits C and D under 
section 552.1,01 of the Govemment Code in conjlmction with section 21.355 of the 
Education Code from the second requestor and, to the extent the first requestor does not have 
a right of acc,~ss under section 21.352(c), from the first requestor as well. 

You contend,:the remaining inf01111ation in Exhibit G is protected under cOlllill0n-law 
privacy. Sectjpn 552.101 encompasses the conunon-Iaw right of privacy, which protects 
infol111ation if.: it (1) contains highly intimate or embarrassing facts, the pUblication of which 
would be highly objectionable to a reasonable person, and (2) is not oflegitimate concel11 to 
the pUblic. I71Clus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,685 (Tex. 1976). To 
demonstrate t.he applicability of conunon-Iaw privacy, both prongs of this test must be 
satisfied. Id.;;:at 681-82. The types of infonnation considered intimate or embanassing by 
the Texas Supreme Court in Industrial Foundation included infonnation relating to sexual 
assault, pregi.}ancy, mental or physical abuse in the workplace, illegitimate children, 
psychiatTic tr<:)atment of mental disorders, attempted suicide, and injmies to sexual organs. 
Id. at 683. lJris office has also found some kinds of medical infonnation or infonnation 
indicatilig dis~bilities or specific illnesses are excepted from required public disclosure lmder 
common-law.privacy. See Open Records Decision Nos. 470 (1987) (illness from severe 

'.; 
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emotion and j:ob-related stress), 455 (1987) (prescription drugs, ilhlesses, operations, mld 
physical hmldicaps). Whether information is subject to a legitimate public interest and, 
therefore, notprotected by conU1l0n-lawprivacy, must be determined on a case-by-case basis. 
See Open Records Decision No. 373 (1983). We note that the public generally has a 
legitimate interest in infonnation that relates to public employment and public employees. 
See Open Records Decisions Nos. 562 at 10 (1990) (persOlU1el file infonnation does not 
involve mostjntimate aspects of human affairs, but in fact touches on matters oflegitimate 
public concern), 542 (1990), 470 at 4 (1987) (public has legitimate interest in job 
qualifications' and performance of public employees), 444 at 5-6 (1986) (public has 
legitimate inte.rest in knowing reasons for dismissal, demotion, promotion, or resignation of 
public employees), 423 at 2 (1984) (scope of public employee privacy is nan-ow). After 
reviewing the.:remaining docmnents, we have mm-ked the infonnation that is highly intimate 
or embarrassitlg and not oflegitimate public interest. Accordingly, the district must withhold 
the infol11lati'Oll we have marked under section 552.101 in conjunction with connnon-law 
privacy. The remaining infol11lation you seek to withhold is not highly intimate or 
embaITassing;f~md not of legitimate public interest. Therefore, the district may not withho,1d 
any of the rel~iaining information lmder section 552.101 of the GovenU1lent Code on that 
ground. ;.: 

You claim Exhibit B is excepted from disclosure under section 552.1 02(b) of the 
Govennnent Code. Section 5 52.1 02(b) excepts from disclosure all infonnation from higher 
education traXj.5cripts of professional public school employees other thml the employee's 
name, the COl~rses taken, and the degree obtained. Gov't Code § 552.1 02(b); Open Records 
Decision No.5 26 (1989). Upon review, we agree the transcripts submitted as Exhibit B fall 
within the scope of section 552.1 02(b). We note, however, this exception protects personal 
privacy. Thw,,; the first requestor, as the individual whose transcripts m-e at issue, has a right 
of access to t~~~ transcripts lmder section 552.023 ofthe Govennnent Code. See Gov't Code 
§ 552.023 (pi~rson or person's authorized representative has special right of access, beyond 
right of geneFgtl public, to infonnation held by govel11mental body that relates to person and 
is protected ::,:5.-oni. disclosure by laws intended to protect person's privacy interests). 
Accordingly, Exhibit B may not be withheld from the first requestor lmder 
section 5 52.l~02(b) of the GovenU1lent Code and must be released to the first requestor. 
However,. thesecond requestor does not have a right of access to the transcripts in Exhibit B. 
Therefore, t\~e district must withhold Exhibit B from the second requestor under 
section 552.l'P2(b) of the GovenU1lent Code, except for the infonnation that reveals the 
employee's l1gtme, the degree obtained, and the courses taken. SeeORD 526 (addressing 
statutory pre4~cessor). 

You also clahll some of the infol11lation in Exhibit G is excepted from disclosme lmder 
section 552.1,i02 of the Govennnent Code. Section 552.102(a) excepts from disclosme 
"information~.:in a persOlU1el file, the disclosure of which would constitute a clearly 
unwarranted i.~1Vasion of personal privacy." Gov't Code § 552.1 02( a). You assert the plivacy 
analysis undyi- section 552.102(a) is the same as the cOlmnon-law privacy test under 
section 552.~pl, which is discussed above. See Indus. Found., 540 S.W.2d at 685. In 
Hubert v. lfctrte-Hanks Texas Newspapers, Inc., 652 S.W.2d 546, 549-51 (Tex. 
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App.-Austili 1983, writ refd n.r.e.), the court ruled the privacy test under 
section 552.102( a) is the same as the Industrial Foundation privacy test. However, the Texas 
Supreme cdurt recently expressly disagreed with Hubert's interpretation of 
section 5 52.l'02( a) and held its privacy standard differs :O.'om the Industrial Foundation test 
under sectiOll 552.101. Tex. Comptroller of Pub. Accounts v. Attorney Gen. of Tex., 
No. 08-0172;:-2010 WL 4910163, at *5 (Tex. Dec. 3,2010). The Texas Supreme COUli then 
considered th~ applicability of section 552.102, and held section 552.1 02( a) excepts from 
disclosure th~ dates of birth of state employees in the payroll database of the Texas 
Comptroller Of Public Accounts. Id. at * 1 O. Having carefully reviewed the responsive 
information,:we find that none of the infonnation at issue is excepted lUlder 
section 552.r02(a) and, therefore, none of it may be withheld on that basis. 

We note portibns ofthe remaining infonnation in Exhibit G are subject to section 552.117 
ofthe GovenUl1ent Code.2 Section 552.117 excepts from disclosure the home addresses and 
telephone nmnbers, social security munbers, and family member infonnation of CUlTent or 
fonner officidls or employees of a govenunental body who request that this information be 
kept confidential under section 552.024 of the Govel11ment Code. Gov't 
Code § 552J1l7(a)(1). Whether a pmiicular piece of infol111ation is protected by 
section 552.1it7(a)(1) must be detel111ined at the time the request for it is made. See Open 
Records Decision No. 530 at 5 (1989). Therefore, a govel11mental body must withhold 
infonnation wider section 552.117 on behalf of current or fonner officials or employees only 
ifthese individuals made a request for confidentiality under section 5 52. 024 prior to the date 
on which the:l'equest for. this infonnation was made. Accordingly, if the employee whose 
infol111ation i$at issue timely elected to keep his personal infonnation confidential pursuant 
to section 552;024, the district must withhold the infonnation we have marked in Exhibit G 
from the sec.bnd requestor. The district may not withhold this infonnation under 
section 552.117 for an employee who did not make a timely election to keep the infonnation 
confidential. {. We note the first requestor has a right of access to his own personal 
infol111ation and the distlict may not withhold it from himlUlder section 552.117(a)(1). See 
Gov't Code §'S52.023(a). 

~).i;. 

In sununary, ~b.e district must withhold Exhibit F lUlder section 552.101 ofthe Govel11ment 
Code in conjWlction with section 1324a of title 8 of the United States Code. The marked 
medical recol·p. may only be released in accordance with the MP A. The district must 
withhold Exl1.ibits C and D lUlder section 552.101 ofthe Govel11ment Code in conjunction 
with section 2:1.355 of the Education Code from the second requestor and, to the extent the . . 

first requestCit does not have a right of access lUlder section 21.352( c), from the first 
requestor as well. The distlict must withhold the infonnation we have marked lUlder 
section 552.1J)1 in conjunction with common-law privacy. The distlict must withhold 
Exhibit B fro~11 the second requestor under section 552.1 02(b) of the Govel11ment Code, 

2The Office of the Attomey General will raise a mandatOlY exception on behalf of a: governmental 
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987),480 (1987), 
470 (1987). ;, 
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except for th~inf011l1ation that reveals the employee's name, the degree obtained, and the 
courses takel?, If the employee whose infonnation is at issue timely elected to keep his 
personal information confidential pursuant to section 552.024 ofthe Govemment Code, the 
district mus(,withhold the information we have marked in Exhibit G from the second 
requestor under section 552.117 (a)(1) of the Gove11lment Code. The remaining infOlmation 
must be relea~ed. 

This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts a~ presented to us; therefore, this ruling must not be relied upon as a previous 
detenllinatioiiregarding any other information or any other circllllstances. 

This ruling t~-iggers important deadlines regarding the rights and responsibilities of the 
govenmlentalbody and ofthe requestor. For more infonllation conce11ling those rights and 
responsibiliti'es, please visit our website at http://www.oag.state.tx.lls/open/index orl.php, -. " " 

or call the Office of the Att011ley General's Open Govenunent Hotline, toll :6.-ee, 
at (877)673:~6839. Questions concerning the allowable charges for providing public 
inf01111ation lilider the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney General, toll :6.-ee, at (888) 672-6787. 

. :.:: 

J onathan Mil~s 
Assistant Attpmey General 
Open Records Division 

JM/em 

Ref: ID# 419977 

Enc. Submi.~ied documents 

!( 

c: Reque'stor 
(w/o ~nclosures) 

1", 


