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ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Anl1e MJ'Constantine 
Legal Couns~l 
Dallas/Fort "\yorth International AirpOli' ," 
P.O. Box 619428 
DFW Airport~Texas 752?1-9428 

-; -, ; 

Dear Ms. Constantine: 

0R2011-08213 

You ask wh~ther certain infonnation is subject to required public disclosure lmder the 
Public Infon~iation Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was 
assigned ID#'420432. 

The DallaslFOli Worth Intemational AirpOli (the "airport") received a request for four 
categories of infonnation regarding airpOli concessions or concessionaires,' including 
infomlationi:~lating to lease negotiations, concessions and pricing policies, and specified 
conummicatf6ns. You claim the submitted'll'lfonnation is excepted from disclosure under 
sections 552;;103 and 552.107 of the Govenunent Code. We have considered the exceptions 
you claim an4 reviewed the submitted representative sample of infonnation. 1 

. : ., '., !" .• \ ': .. i: ,: , '.: .,' . 

Initially, you-infonn us the submitted infonnation was the subj ect of a previous request for 
information,jn response to which this office issued Open Records Letter No. 2011-02161 
(2011). In t4~t ruling, we concluded the airpoli must release celiain infOlmation subject to 
section 552;'922 of the GovenU11ent Code, must withhold celiain infonnation under 
section 552.136 of the Govenunent Code, and may withhold certain inf01111ation lmder 
section 552.J03 of the Government Code. We have no indication the law, facts, and 
circumstances on which the prior ruling was based have changed. Accordingly, to the extent 
the infonnat}on at issue in the CUlTent request is identical to the infOlmation previously 

~.,: 

:1' 

IWe a~~,ume the "representative sample" of records submitted to tIns office is truly representative of 
therequested r~Gords as a whole. SeeOpen RecordsD,ecision Nos. 499 (1988), 497 (1988). This openrecords 
letter does not i'each, and therefore does not authoriie th~ withholding of, any other requested records to the 
extennhose records contain substantially different types of information than that subnntted to tIns office. 
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requested an~ mled upon by this office, we conclude the airpOli must continue to rely on 
Open Records Letter No. 2011-02161 as a previous detennination and withhold or release 
the identical i~1fonnation in accordance with that ruling. See Open Records Decision No. 673 
(2001) (so 1011g as law, facts, circumstances on which prior mling was based have not 
changed, first'type of previous detem1ination exists where requested infonnation is precisely 
same information as was addressed in prior attomey general mling, mling is addressed to 
same govenll11ental body, and mling concludes that infonnation is or is not excepted from 
disclosure). To the extent the submitted infonnation is not encompassed by the previous 
mling, we will consider your arguments against disclosure. 

Next, we note some of the submitted infonnation is subject to section 552.022 of the 
Govenllnentq:ode, which provides in relevant part: 

':' . 

(a) Without limiting the amolU1t or kind of infOlmation that is public 
infonnation under this chapter, the following categories of information are 
pllbligjnfc:n111ation and not excepted from required disclosure lU1der this 
chapt~:r unless they are expressly confidential under other law: 

_,; (3) infOlmation in an account, voucher, or contract relating to the 
-i> receipt or expenditure of public or other funds by a govemmental 
',; body; [and] 

(8) a statement of the general course and method by which an 
;; agency's fimctions are chalmeled and determined, including the 
{;:nature and requirements of all formal and infonnal policies 8...11d 
:" procedures[.] 

Gov't Code §:::$52.022(a)(3), (8). In this instal1ce, the submitted infonnation includes lease 
and pennit c9~1tracts, payment vouchers, and invoices relating to the receipt or expenditure 
of public fun.JJs by the airport subject to section 552.022(a)(3). FUliher, the submitted 
infonmition cp,ntains an airport policy subject to section 552.022( a)(8). Although the airport 
seeks to witIiI~old information subject to section 552.022 lU1der section 552.103 of the 
Govenllnent'Code, this section is a discretionary exception to disclosure that protects the 
govemmentaiibody's interests al1d may be waived. See id. § 552.007; Dallas Area Rapid 
Transit v. Daiias Morning News, 4 S.W.3d 469,475-76 (Tex. App.-Dallas 1999, no pet.) 
(govenllnentaJ body may waive section 552.103); see also Open Records Decision Nos. 665 
at 2 n.5 (200Q) (discretionary exceptions generally), 663 (1999) (govemmental body may 
waive section552.1 03). As such, section 552.103 is not "other law" that makes infonnation 
confidential for the purposes of section 552.022(a)(3) and (a)(8). Accordingly, the airport 
may not withhold the types of infonnation we have marked that are subject to 
section 552.022 under section 552.103 of the Govemment Code. We note, however, a 

. -- POiiic)i1 ofthi?~:5nfOlTIlation is subject to section 552.136 oHhe Govemment Code~which is - -
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"other law" for the plU}Joses of section 552.022? Thus, we will consider the applicability 
of section 55Z;, 136 to the infonnation at issue. In addition, we will consider your arguments 
for the infomiation not subject to section 552.022. 

Section 552.136 ofthe Govennnent Code states "[n]otwithstanding any other provision of 
this chapter, a credit card, debit card, charge card, or access device number that is collected, 
assembled, or maintained by or for a governmental body is confidential." Gov't Code 
§ 552.136. Accordingly, the ail}JOli must withhold the bank account and routing munber in 
the documents subj ect to section 552. 022( a )(3) we have marked under section 552.136 ofthe 
GovemmentCode.3 

You claim the remaining infonnation not subject to section 552.022 is excepted from 
disclosure under section 552.103 ofthe Govemment Code. Section 552.103 provides in part: 

(a) Difonnation is excepted fTom [required public disclosure] if it is 
il1fQlliiationI~atil1g tQ l!tig(ition of a civil or criminal nature to which the 
state qi; a political subdivision is or-maybe a party or towhich an officer or 
emp19yee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) In~ormation relating to litigation involving a governmental body or an 
officel2: or employee of a govemmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public infonnation for 
access;,to or duplication of the information. 

IeZ. § 552.1 03 (a) , (c). A govennnental body has the burden of providing relevant facts and 
documents tOi:~how the section 552.1 03( a) exception is applicable in a particular situation. 
The test for weeting this burden is a showing (1) litigation was pending or reasonably 
anticipated o~the date the govermnental body received the request for information, and (2) 
the informatigp at issue is related to that litigation. Univ. of Tex. Law Sch. v. Tex. Legal 
Found., 958 $.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heard v. Houston Post 
Co., 684 S.\M.2d 210,212 (Tex. App.-Houston [1st Dist.] 1984, writ ref'd n.r.e.); Open 

.' 

2The Office of the Attorney General will raise a mandatory exception on behalf of a govennnental 
body, but ordinal;ilywill not raise other exceptions. Open Records DecisionNos. 481 (1987),480 (1987), 470 
(1987). : \ 

3We note tilis office issued Open Records Decision No. 684 (2009), a previous deternlination to all 
. governmentaL bodies authorizing tlwlll to withhold.ten categories ofin:fonnation, including a bank checking 
account and routing lllunbenmder section 552.136 of the Government Code, wl.thou£the necessity Ofi·e(l1.lestmg 
an attorney gener~l decision . 

. ~ 
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Records Dec~;$ionNo. 551 at4 (1990). The govemmental body must meet both prongs ofthis 
test for infc:m$ation to be excepted under section 552.103(a). See ORD 551 at 4. 

You state, 311<:l provide docmnentation showing, prior to the aiI-poli's receipt of this public 
infonnationrequest, a lawsuit styled Multi Restaurants Concepts, Ltd., Champps DFW Joint 
Venture. ASCStar 1, L,td., and Team Joint Venture v. DFW International Airport Board, 
Cause No. 10-14465, was filed in the 14th Judicial District Comi of Dallas County. We 
therefore agree litigation involving the ail-P01i was pending on the date the airp01i received 
the request. You also state the requested infonnation is related to the pending litigation 
because it directly relates to the allegations set f01ih in the lawsuit regarding the "rent" owed 
the airpoli under the concession contracts. Based on yom representations and om review, 
we agree the. remaining infOlmation at issue relates to pending litigation for plU-poses of 
section 552.193. Accordingly, the ail-poli may generally withhold the remaining infonnation 
under section552.l03 of the Govenllnent Code.4 

We note, hoWever,_ ol1c~jnfQl1nC:l.tiol'l h;:ts lJeen obtained by_all the paliies to the litigation 
through discqvery or otherwise, no section 552.103(a) interest exists with respect totllat 
infonnation.'Open Records Decision Nos. 349 (1982), 320 (1982). Thus, any infonnation 
that has either been obtained fl.-om or provided to all of the other paliies in the pending 
litigation is nO,J excepted fl.-om disclosme tmder section 552.1 03( a), and it must be disclosed. 
Fuliher, the applicability of section 552.1 03(a) ends once the litigation has been concluded. 
Attomey General Opinion MW-575 (1982); Open Records Decision No. 350 (1982). 

In summary, t6 the extent the infonnation at issue is identical to the infOlmation previously 
requested anct,ruled upon by this office, the airpoli must continue to rely on Open Records 
Letter No. 20n-02161 as a previous detennination and withhold or release the identical 
infonnation ih: accordance with that ruling. To the extent the sllbmitted infonnation is not 
encompassecl~by the previous mling, the airpoli must release the information we have marked 
tmder section,552.022(a)(3) and (a)(8) of the Govemment Code. However, the airp01i must 
withhold the il1fonnation we have marked tmder section 552.1360fthe Govenllnent Code. 
To the extent::-!he airpoli's opposing paliies in the litigation have not seen or had access to 
the remaining;infonnation, the ail-poli may withhold this information lUlder section 552.103 
of the Govertlplent Code. To the extent the airpoli's opposing paliies have seen or had 
access to the!)~maining infOlmation, it must be released . 

. :". 

This letter rulj;ng is limited to the p31iicul31' infonnation at issue in this request and limited 
to the facts a~rpresented to us; therefore, this ruling must not be relied upon as a previous 
detennination,regarding any other infonnation or any other circlUnstances. 

This. rulingt~~ggers impOliant deadlines regarding the rights and responsibilities of the 
govenllnental,pody and ofthe requestor. For more information concerning those rights and 
responsibilitiyp, please visit om website at http://www.oag.state.tx.us/open/index orl.php, 

4As outll11ing is dispositive, we need not address your remaining argument against disclosure. 

r 
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or call the XJffice of the Attomey General's Open Govemment Hotline, toll free, 
at (877) 673;:.6839. Questions conceming the allowable charges for providing public 
inf01111ation tmder the Act must be directed to the Cost Rules Administrator ofthe Office of 
the AttomeY,General, toll free, at (888) 672-6787. 

Sincerely, 

Mack T. Hartison 
Assistant Attomey General 
Open Record:$ Division 

MTH/em 

Ref: . ID#4~0432 

Enc. SubmJ;tted documents 

c: Requestor 
(w/o ehc1osures) 


