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June 10,2011 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Mr. WilliamM. Buechler 
Buechler & Associates, P. C. 
3660 Stonerictge Road, Suite D-101 
Austin, Texas 78746 

Dear Mr. Bu~chler: 

0R20 11-08290 

You ask wh~ther certain information is subject to required public disclosme under the 
Pub lic Inforniation Act (the "Act"), chapter 5 52 of the Govenllnent Code. Yom request was 
assigned ID#::420472. 

The Flom BhlffIndependent School District (the "district"), which you represent, received 
a request for' e-mails to or from the district superintendent or a named principal dming a 
specified tim~ period that mention proposed student organizations suppOliing gay, lesbian, 
bisexual, or 1ransgender students, unity, or tolerance and e-mails between school board 
members dis2ussing the proposed Gay-Straight Alliance organization. You claim the 
submitted irif01111ation is excepted fi:oindisclosme under sections 552.101, 552.103, 
and 552.111.ofthe Goven1111ent Code. l 'We have considered the exceptions you claim and 
reviewed the submitted infonnation. 

.\ " 
", 

Section 552.1.01 ofthe Govenllnent Code excepts from disclosme "infOlmation considered 
to be confidehtial by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552. go 1. This exception encompasses the doctrine of conllnon-law privacy, which 
protects infoii\'llation that (1) contains highly intimate or embanassing facts, the pUblication 
of which wOl11d be highly objectionable to a reasonable person, and (2) is not oflegitimate 
concem to the public: Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 
(Tex. 1976). \'iTo demonstrate the applicability of c0l111non-law privacy, both prongs ofthis 
test must be: .. $atisfied. Id. at 681-82. The types of infonnation considered intimate and 
embarrassing. by the Texas Supreme Comi in Industrial Foundation included infonnation 

I Alth~tlgh you initially raised section 552.114 of the Govell1ment Code, you have not submitted 
arguments expltiining how this exception appliesto the submitted infOlTIlation. Therefore, we presmne you have 
withdrawn thishception. See Gov't Code §§ 552.301, .302. 
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relating to sexual assault"pregnancy, mental or physical abuse in the workplace, illegitimate 
children, psychiatric treatment of mental disorders, attempted suicide, and injmies to sexual 
organs. Id. at:683. You seek to withhold Exhibit C in its entirety on the basis of conmlon
law privacy. ,Upon review, we find a pOliion of the infol111ation in Exhibit C is highly 
intimate or eil1barrassing and not of legitimate public interest. Thus, the district must 
withhold this :lnfoml41tion, which we have marked, under section 552.1 01 ofthe Govenllnent 
Code in cOIljunction with conmlon-law privacy. However, none of the remaining 
infomlation is,. highly intimate or embalTassing, and the district may not withhold it under 
section 552.1C)1 on that basis. 

We note Exhibit C contains e-mail addresses subject to section 552.137 ofthe Govenllnent 
Code.2 Secti'on 552.137 excepts fi:om disclosme "an e-mail address of a member of the 
public that is provided for the pmpose of cOlmnunicating electronically with a govenllnental 
body," unless.'the member of the public consents to its release or the e-mail address is of a 
type specificaIly excluded by subsection (c). See Gov't Code § 552.137(a)-(c). We note 
section 552.l,:37 is not applicable to an institutional e-mail address or an e-mail address 
maintained QY a govenmlental entity for one of its officials or employees. The e-mail 
addresses we;11ave marked do not appear to be specifically excluded by section 552.137(c). 
See ie!. § 55ip7(c). Therefore, the district must withhold the e-mail addresses we have 
marked under;section 552.137 ofthe Govenllnent Code, lmless their owners consent to their 
release.3 As;: you raise no other exception to disclosure, the district must release the 
remaining int~nnation in Exhibit C. 

You seek to withhold Exhibit F under section 552.103 of the Goven11llent Code, which 
provides in part: 

(a) Ii1'fonnation is excepted from [required public disclosme] if it is 
inforrh.ation relatIng to litigation of a civil or criminal nature to which the 
state ~t a political subdivision is or may be a party or to which an officer or 
emp19y~e of the state or a political subdivision, as a consequence of the 
perso~}; s office or employment, is or may be a party. 

(c) In{omlation relating to litigation involving a govemmental body or an 
office~ or employee of a goven1111ental body is excepted from disclosme 

2The Office of the Attorney General will raise a mandatOlY exception on behalf of a govenllnental 
body, but ordinatily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 
470 (1987). 

3We ndie this office issued Open Records Decision No. 684 (2009), a previous detemrination to all 
govenllnental bqhies authorizing them to withhold ten categories ofinfonnation, including an e-mail address 
of a member of the publiClmder section 552.13 7 of the Govemment Code, without the necessity of requesting 
an attomey gentfsal decision. 

'::1: 
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under:Subsection (a) onlyifthe litigation is pending orreasonably anticipated 
on the:date that the requestor applies to the officer for public infonnation for 
access to or duplication of the information. 

ld. § 552.103{a), (c). A governmental body has the bmden of providing relevant facts and 
documents tO"show the section 552.103(a) exception is applicable in a particular situation. 
The test for meeting this bmden is a showing (1) litigation was pending or reasonably 
anticipated oii the date the governmental body received the request for infol11lation, and (2) 
the informatihn at issue is related to that litigation. Univ. of Tex. Law Sch. v. Tex. Legal 
Found., 958 ,E).W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heard v. Houston Post 
Co., 684 S.\V::2d 210, 212 (Tex. App.-Houston [1st Dist.] 1984, writ ref'd n.r.e.); Open 
Records Deci$ion No. 551 at 4 (1990). The govennnental body must meet both prongs of 
this test for infornlation to be excepted under section 552.103(a). See ORD 551 at 4. 

Whether litigation is reasonably anticipated must be detel11lined on a case-by-case basis. See 
Open Record&:Decision No. 452 at 4 (1986). To establish litigation is reasonably anticipated, 
a govenmlentill body must provide this office with "concrete evidence showing that the claim 
that litigation'play ensue is more than mere conjectme.,,4 ld. Concrete evidence to suppOli 
a claim that l~tigation is reasonably anticipated may include, for example, the govermllental 
body's receipt of a letter containing a specific tln'eat to sue the govennnental body :5:om an 
attorney for a,potential opposingpmiy. See Open Records Decision No. 555 (1990); see also 
Open RecordscDecisionNo. 518 at 5 (1989) (litigation must be "realistically contemplated"). 
On the other l.?,and, this office has detennined if an individual publicly threatens to bring suit 
against a gO\f~nnnental body, but does not actually take objective steps towm"d filing suit, 
litigation is not reasonably anticipated. See Open Records Decision No. 331 (1982). 

You argue litfgation is reasonably anticipated in this instance because, prior to the date the 
district receiv;edthe request, the district received a letter from the Amelican Civil Liberties 
Union (the "ACLU") demanding on behalf of a student that the distlict allow the fonnation 
of a gay-straight student organization. We note, however, that a tln"eat to sue, or a perceived 
tIn'eat to sue,~without any fmiher action is not sufficient to establish reasonably anticipated 
litigation. Se,.~ ORD 331. The ACLU's demand letter, which you provided to this office, 
states the AC,LU "will take whatever steps necessary to protect the rights of [its] client" 
unless the disWct meets its demand. However, you do not infonn om office that, at the time 
the district reqeived the request, the ACLU or its client had actually taken any concrete steps 
toward filing~uit against the district. Cf Open Records Decision Nos. 638 at 3 (mere fact 
that individl~'c;tl alleged damages does not serve to establish litigation is reasonably 
anticipated), ::~51 at 1 (litigation reasonably anticipated when attol11ey's letter demanded 

j; 

4Among other examples, tIllS office has concluded litigation was reasonably anticipated where the 
opposing party:tpok the following objective steps toward litigation: (1) filed a complaint with the Equal 
Employment Opportmllty Comnllssion, see Open Records Decision No. 336 (1982); (2) hired an attomey who 
made a demand fbr disputed payments and threatened to sue if the payments were not made promptly, see Open 
Records Decisidn No. 346 (1982); and (3) threatened to sue on several occasions and hired an attorney, see 
Open Records I?,ecision No. 288 (1981). 

'0. 



Mr. WilliamM. Buechler - Page 4 

:'{. 

damages and"hated that attomey was authorized to file suit if damages were not paid), 452 
at 5 (litigatiop reasonably anticipated when attomey made written demand for disputed 
payments ami stated further legal action would be necessary unless payments were 
fOlihcoming)~ Fmihennore, you provide a local newspaper miicle stating the district has 
agreed to alhw the fonnation of a gay-straight student organization. Thus, on the date the 
district received the present request for infomlation, the district had complied with the 
ACLU's deni.and. Consequently, we find you have failed to demonstrate the district 
reasonably anticipated litigation when it received the request. Therefore, we conclude the 
district may 11,Ot withhold Exhibit F under section 552.103 of the Govemment Code. 

You also seel~:to withhold Exhibit F under section 552.111 ofthe Govenmlent Code, which 
excepts from disclosure "ml interagency or intraagencyniemormldum or letter that would not 
be available:by law to a pmiy in litigation with the agency." Gov't Code § 552.11l. 
Section 552.1) 1 encompasses the deliberative process privilege. See Open Records Decision 
No. 615 at 2,(1993). The plll1Jose of section 552.111 is to protect advice, opinion, and 
recOlmllendat~bn in the decisional process and to encomage open and frmllc discussion in the 
deliberative process. See Austin v. City of San Antonio, 630 S.W.2d 391, 394 (Tex. 
App.-San 1\1:1tonio 1982, no writ); Open Records Decision No. 538 at 1-2 (1990). 

In Open Recgrds DeGision No. 615, this office re-examined the statutory predecessor to 
section 552. tIl in light of the decision in Texas Department of P~lblic Safety v. Gilbreath, 
842 S.W.2d:408 (Tex. App.-Austin 1992, no writ). We detennined section 552.111 
excepts from,! disc10sme only those intemal communications that consist of advice, 
recommendations, opinions, and other material reflecting the policymaking processes ofthe 
govermllental body. See ORD 615 at 5. A govenunental body's policymaking functions do 
not encomp~ss routine intemal administrative or persOlmel matters, and disclosme of 
infol111ation ~~out such matters will not inhibit free discussion of policy issues among agency 
persOlmel. Iil; see also City of Garland v. The Dallas Morning News, 22 S.W.3d 351 
(Tex. 2000) (~ection 552.111 not applicable to persOlmel-related cOlmnunications that did 
not involve pplicymaking). A govenunental body's policymaking functions do include 
administrativ,~' and persOlmel matters of broad scope that affect the govermnental body's 
policy missio};t. See Open Records Decision No. 631 at 3 (1995). Further, section 552.111 
does not prot~ct facts and written observations of facts and events that are severable from 
advice, opini~ns, and recOlmnendations. See ORD 615 at 5. But if factual infOlmation is so 
inextricably i*tertwined with material involving advice, opinion, or recOlmllendation as to 
make severm~'Ge ofthe factual data impractical, the factual infonnation also may be witl1l1eld 
under section:?52.11l. See Open Records Decision No. 313 at 3 (1982). , 

1: 

You state Ex11ibit F constitutes a recOlmnendation related to district policy. Based on tIns 
~ , 

representatiOl;iand our review, we find a portion of Exhibit F consists of material that reflects 
the district's iP.olicymaking process. The district therefore may withhold this infonnation, 
which we ha11r marked, under section 552.111 ofthe Govenmlent Code. However, we find 
a pOliion ofE,xhibit F consists of pm ely factual infonnation. Fllliher, we note a portion of 
Exhibit F COl~$ists of a commlmication :fl.-om the ACLD. You do not explain how this third 
pmiy shares a,privity of interest or common deliberative process with the district. Thus, you 
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have failed to; demonstrate, and the remaining infonnation in Exhibit F does not reflect on 
its face, that this infol111ation reveals advice, opinions, or recommendations that pertain to 
policYl11aking: Accordingly, we find the remaining infonnation in Exhibit F is not excepted 
from disc10stire under section 552.111 of the Govenllnent Code, and the district may not 
withhold it 01\ that basis. As you raise no further exception to disc1osme, the district must 
release the rei'naining infonnation in Exhibit F. 

In summary, the district must withhold the infonnation we have marked in Exhibit C under 
section 552.1.01 of the Govenllnent Code in conjunction with cOlmnon-law privacy. The 
district must' withhold the e-mail addresses we have marked in Exhibit C under 
section 552.1'~7 ofthe Govemment Code, l1l11ess their owners consent to their release. The 
district may \yithhold the infonnation we have maTked in Exhibit F lll1der section 552.111 
of the Goven~nent Code. The district must release the remaining infonnation. 

This letter ru~ing is limited to the patiicular infol111ation at issue in this request atld limited 
to the facts mrpresented to us; therefore, this ruling must not be relied upon as a previous 
detel111inatioI); regarding any other infonnation or any other circumstances. 

'~ .:;', 

This ruling ~i:iggers impOliant deadlines regarding the rights and responsibilities of the 
goven1l11entaJibody and ofthe requestor. For more information concerning those rights and 
responsibilitj,~s, please visit om website at http://www.oag.state.tx.us/open/index orl.php, 
or call the ,Office of the Attorney General's Open Govemment Hotline, toll free, 
at (877) 673'tp839. Questions concerning the allowable charges for providing public 
infonnation uhder the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attol11ey General, toll free, at (888) 672-6787. 

Sincerely, "\ 

~~~ 
l:,i, 

Mack T. Hardson 
Assistant Attgrney General 
Open Records, Division 

MTH/em ,;, 

Ref: ID# 4~04 72 

Enc. Subm~tted documents 

\ 
c: Requestor 

(w/o C)nc1osmes) 


