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" 

ATTORNEY GENERAL OF TEXAS 

G RE GAB B 0 TT 

Ms. Paula M';~Rosales 
Assistant Dist'rict Attol11ey 
Dallas County District Attol11ey's Office 
133 ,North Industrial Boulevard LB-19 
Dallas, Texaf75207-4399 

.. '. ; ,. 

Dear Ms. Ro~ales: 

0R2011-08354 

You ask wh¢ther certain infonnation is subject to required public disclosme under the 
Public Infol11tation Act (the "Act"), chapter 552 of the Govemment Code. Yom request was 
assigned ID#::420394. 

The Dallas bounty District Attol11ey's Office (the "district att0111ey") received a request for 
infol111ation r'(~lating to a specified investigation. You claim the requested infol111ation is 
excepted frol'll disclosme under sections 552.101,552.108,552.111,552.130,552.1325, 
552.137, and·S52.147 of the Govel11ment Code .. ·We have considered the exceptions you 
claim and reviewed the infol111ation you sllbmitted. 

We note th~\ submitted ilif61111atlon falls -Within: the scope of section 552.022 of the 
GovemmentCode. Section 552.022(a)(1) provides for required public disclosme of "a 
completed repOli, audit, evaluation, or investigation made of, for, or by a govel11mental 
body," unless'the infol111ation is excepted from disclosme under section 552.108 of the 
GovemmenrCode or expressly confidential under other law. Gov't Code § 552.022(a)(1). 
In this instanQ\3, the submitted inf01111ation consists of a completed investigation made by the 
district attOll1ey. Section 552.111 of the Govel11ment Code, which you claim, is a 
discretionari,exception to disclosme that protects a govemlnental body's interests and may 
be waived. See id. § 552.007; Open Records Decision Nos. 677 at 10 (2002) (attorney work 
product privUege under Gov't Code § 552.111 may be waived), 665 at 2 n.5 (2000) 
(discretionaly~exceptions generally), 470 at 7 (1987) (statutory predecessor to Gov't Code 
§ 552.111 siMect to waiver). As such,seCtion 552.111 is not other law that makes 
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infom1ation expressly confidential for purposes of section 552.022(a)(1). Therefore, the 
district attoniey may not withhold any of the submitted infom1ation lU1der section 552.111 
ofthe Govemment Code. We note you also claim the attomey work product privilege under 
Texas Rule of Civil Procedure 192.5. Although the Texas Rules of Civil Procedure have 
been held to be "other law" within the meaning of section 552.022, see In re City of 
Georgetown,53 S.W.3d 328 (Tex. 2001), they are applicable only to "actions of a civil 
nature." See TEX. R. Cry. P. 2. Thus, because the submitted information peliains to a 
criminal investigation, the attomey work product privilege found in rule 192.5 ofthe Texas 
Rules of Civil Procedure is not applicable in this instance. Therefore, the district atiomey 
may not withhold any of the submitted infonnation lU1der Texas Rule of Civil 
Procedure 192.5. We will consider the district attomey's claims.under sections 552.101, 
552.108,552.'130,552.1325, and 552.137 of the Govemment Code. 

We next note section 552.022 of the Govenunent Code also provides for required public 
disclosure of "infonnation that is also contained in a public comi record," unless the 
infom1ation i~$:expressly confidential under other law. Gov't Code § 552.022(a)(17). The 
court docum~pt submitted as Exhibit J is subject to section 552.022(a)(17). Section 552.108 
also is a disc~~tionary exception that may be waived. See Open Records Decision No. 177 
(1977) (statl1~ory predecessor to Gov't Code § 552.108 subject to waiver). As such, 
section 552.108 is not other law that makes infonnation expressly confidential for purposes 
of section 55~i022(a)(17). Therefore, Exhibit J may not be withheld under section 552.108. 
Sections 552,J01 and 552.130 of the Govenunent Code, which you also claim for Exhibit 
J, are confidentiality provisions for purposes of section 552.022(a)(17). However, none of 
the infom1atiqn in Exhibit J falls within the scope of either ofthose exceptions. Therefore, 
the district :9-ttomey must release the court doclU11ent in Exhibit J pursuant to 
section 552.0~2(a)(17). 

Next, we addi:ess your claim under section 552.108 ofthe Govenunent Code for the rest of 
the submitteqinfom1ation. This exception provides in part: 

(a) 111,iom1ation held by a law enforcement agency or prosecutor that deals 
with tl}e detection, investigation, or prosecution of crime is excepted from 
[requ~~ed public disclosure] if: 

\i'. ••• 

: (4) it is infonnation that: 

:; 

(A) is prepared by an attomey representing the state in 
anticipation of or in the course of preparing for criminal 
litigation; or 
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(B) represents the mental impressions or legal reasoning of 
an attol11ey representing the state. 

(b) All internal record or notation of a law enforcement agency or prosecutor 
that i~:'maintained for intel11a1 use in matters relating to law enforcement or 
proseclltion is excepted :5:om [required public disclosure] if: 

" ... 

(3) the intel11al record or notation: 

',.:: 

: .. ,' 

(A) is prepared by an attol11ey representing the state in 
anticipation of or in the course of preparing for criminal 
litigation; or 

(B) represents the mental impressions or legal reasoning of 
an attol11ey representing the state. 

Gov't Code §!.~52.108(a)( 4), (b)(3). A govenunental body must reasonably explain how and 
why section $52.108 is applicable to the infonnation at issue. See id. § 552.301(e)(1)(A); 
Ex parte Prbtitt, 551 S.W.2d 706 (Tex. 1977). In Curry v. Walker, 873 S.W.2d 379 
(Tex. 1994), fhe Texas Supreme COllli held that a request for a district attol11ey's "entire 
litigation file? was "too broad" and, quoting National Union Fire Insurance Co .. v. 
Valdez, 863 S.W.2d 458 (Tex. 1993, orig. proceeding), held that "the decision as to what to 
include in [the file] necessarily reveals the attol11ey's thought processes concel11ing the 
prosecution ot defense of the case." Curry, 873 S.W.2d at 380. You contend the instant 
request for infol111ation "necessarily constitutes a request for the [d]istrict a[]ttol11ey' s entire 
litigation file[.]" Based on your representations and our review, we conclude 
section 552.108(a)(4) and (b)(3) are generally applicable in this instance. 

We note section 552.108 does not except from disclosure "basic infol111ation about an 
alTested person, an anest, or a crime." Gov't Code § 552.1 08( c). Section 552.1 08( c) refers 
to the basic front-page infonnation held to be public in Houston Chronicle Publishing Co. 
v. City ofHoit~ton, 531 S.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975), writref'd 
n.r.e. per cU7;,iam, 536 S.W.2d 559 (Tex. 1976). The district attol11ey must release basic 
offense and arrest information, including a detailed description of the offense, even if the 
infol111ation dpes not literally appear on the front page of an offense or atTest report. See 531 
S.W.2d at 186~188; Open Records Decision No. 127 at 3-4 (1976) (summarizing types of 
information deemed public by Houston Chronicle). The district attol11ey may withhold the 
rest of the submitted infonnation under section 552.1 08( a)( 4) and (b )(3) ofthe Govenmlent 
Code and the,p.ecision in Curry. 
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We note basicinfol111ation includes an identification and description of the complainant. We 
understand you to claim the conml0n-Iaw infol111er'S privilege under section 552.101 of the 
Govenmlent Code for the complainant's identity. Section 552.101 excepts fl.-om disclosure 
"information' considered to be confidential by law, either constitutional, statutory, or by 
judicial decision." Gov't Code § 552.101. Texas courts have long recognized the conml0n
law informer"s privilege. SeeAguilarv. State, 444 S.W.2d 935,937 (Tex. Crim. App. 1969). 
The informer's privilege protects the identities of persons who repOli activities over which 
the govenmleiltal body has criminal or quasi-criminal law-enforcement authority, provided 
that the subj e6t of the information does not already lmow the infol111er'S identity. See Open 
Records Deci$ion Nos. 515 at 3 (1988),208 at 1-2 (1978). The infonner's privilege protects 
the identitid:,>of individuals who repOli violations of statutes to the police or similar 
law-enforcenient agencies, as well as those who repOli violations of statutes with civil or 
criminal penhlties to "administrative officials having a duty of inspection or of law 
enforcement ;tvithin their particular spheres." See Open Records Decision No. 279 at 2 
(1981) (citing 8 John H. Wigmore, Evidence in Trials at Common Law, § 2374, at 767 (J. 
McNaughtonJev. ed. 1961)). The repOli must be ofa violation ofa criminal or civil statute. 
See Open Records Decision Nos. 582 at 2 (1990), 515 at 4-5. We conclude the district 
attol11ey may withhold the complainant's name, which we have marked in Exhibit G, under 
section 552.101 of the Govennnent Code in conjunction with the cOlmnon-law infol111er'S 
privilege. " 

In summary~ the district attorney (1) must release Exhibit J pursuant to 
section 552.022(a)(17) of the Govemment Code; (2) may withhold the rest ofthe submitted 
information uiider section 552.108(a)(4) and (b)(3) of the Govennnent Code and the decision 
in Curry, ex¢:ept for the basic offense and arrest infol111ation that must be released under 
section 552. E08( c); and (3) in releasing basic infomlation, may withhold the complainmlt's 
name in Exhipit G under section 552.101 ofthe Govel11ment Code in conjunction with the 
commOIi-law':lnfonner's privilege.! As we moe able to make these detelminations, we need 
not address your other argmnents against disclosure. 

\Of 

This letter rul1ng is limited to the particular infol111ation at issue in this request and limited 
to the facts aE(presented to us; therefore, this ruling must not be relied upon as a previous 
detel111ination:regarding any other infonnation or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
govenmlentabbody mId ofthe requestor. For more infol111ation concel11ing those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the,Qffice of the Attol11ey General's Open Govennnent Hotline, toll free, 
at (877) 673,;6839. Questions concel11ing the allowable charges for providing public 

'We note basic information includes an arrested person's social secmitylllunber. Section 552.147(b) 
of the Govenmle~it Code authorizes a govenmlental body to redact a living person's social secmity lllU11ber £i:om 
public release wIthout the necessity of requesting a decision fi:om tills office lU1der the Act 

.... :. . 
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infol111ation W1der the Act must be directed to the Cost Rules Administrator ofthe Office of 
the. Attorney,yeneral, toll free, at (888) 672-6787. 

;i 
, ames W. M9rris, III 
~ssistant Attol11ey General 
Open Records Division 

;,.~ . 

JWM/em 

Ref: ID# 420394 

Enc: SUbnutted documents ::oO-

c: Requy~tor 

(w/o e~~c1osures) 


