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Ms. Sara Hardner Leon 
Powell & Leon L.L.P. 
1706 West Sixth Street 

" 

Austin, Texas 78703 

Dear Ms. Leb,n: 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

, .' 

0R2011-08355 

You ask wheJher certain information is subj ect to required public disclosme under the 
Public Infol11}:~tion Act (the "Act"), chapter 552 of the Govel11ment Code. Yom request was 
assigned ID#;:(1.20262. 

',>' 
The TOl11illo ,+ndependent School District (the "district"), which you represent, received two 
requests froll1.the same requestor for e-mail relating to the requestor and another named 
individual. Y;9U state some ofthe requested infonnation has been released. You claim other 
responsive infonnation is excepted from dis c10 sllte under sections 552.107(1) and 552.111 
of the Govenl,ment Code. We have cOTisidei'ed'the exceptions you claim and reviewed the 
information you submitted. 1 

, ' 

We first notetwo of the e~l~ails:slibmitted' as Exhibit E wer~ created after the dates ofthe 
district's receipt ofthese requests forinf01111ation. The Act does not require a governmental 
body to releas~ information that did not exist when it received a request or create responsive 
information.~Thus, the e-mails in Exhibit E that were created after the date ofthe district's 

';~'.~ 

lThis l,~.tter ruling aSSlUlles the submitted representative samples of information are truly representative 
of the requested Information as a whole. Tllis ruling neither reaches nor authorizes the dish'ict to withhold any 
information that}s substantially different fi:om the subnlittedinfonnation. See Gov't Code §§ 552.301( e)(l)(D), 
.302; Open Recbrds Decision Nos. 499 at 6 (1988),497 at 4 (1988). 

2See Eqon. Opportunities Dev. Co 11). v. BU(Jtamante, 562 S.W.2d 266 (Tex. Civ. App.-San 
Antonio 1978, W).'it dism'd); Open Records Decision Nos. 605 at 2 (1992), 555 at 1 (1990),452 at 3 (1986), 

jJ. . , 

362 at 2 (1983).', , 
.', 
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receipt of these requests are not responsive to the requests. This decision does not addTess 
the public availability ofthe non-responsive e-mails, which we have marked, and the district 
need not release those e-mails in response to these requests. 

Next, we address your claims under sections 552.107 and 552.111 ofthe Govennnent Code 
for the respmisive infonnation you submitted. Section 552.107(1) protects infonnation that 
comes within the attomey-client privilege. When asserting the attomey-client privilege, a 
govenmlental body has the burden of providing the necessary facts to demonstrate the 
elements of the privilege in order to withhold the infomlation at issue. See Open Records 
Decision No:":676 at 6-7 (2002). First, a govenmlental body must demonstrate that the 
information constitutes or documents a conmmnication. Id. at 7. Second, the 
communicati9:n must have been made "for the purpose of facilitating the rendition of 
professional regal services" to the client govennnental body. See TEX. R. EVID. 503(b)(1). 
The privilege does not apply when an attomey or representative is involved in some capacity 
other than that of providing or facilitating professional legal services to the client 
govenmlentaL: body. See In re Tex. Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex. 
App.-Texarkana 1999, orig. proceeding) (attomey-clientplivilege does not apply if attomey 
acting in capaGity other than that of attomey). Govermnental attorneys often act in capacities 
other than that of professional legal counsel, such as administrators, investigators, or 
managers. Thus, the mere fact that a connmmication involves an attorney for the govenmlent 
does not denl;onstrate this element. Third, the privilege applies only to communications 
between or among clients, client representatives, lawyers, and lawyer representatives. See 
TEX. R. EVID\503(b)(1)(A)-(E). Thus, a govennnental body must infoml this office ofthe 
identities and.,;capacities of the individuals to whom each connnunication at issue has been 
made. Lastly,; the attomey-client privilege applies only to a confidential communication, 
ie!. 503(b)(1),:J;neaning it was "not intended to be disclosed to third persons other than those 
to whom disclosure is made in furtherance ofthe rendition of professional legal services to 
the client oriJhose reasonably neceSS81Y for the transmission of the cOlmmmication." 
Ie!. 503(a)(5), (Whether a communication meets this definition depends on the intent ofthe 
parties invoI-ved at the time the infonnation was connmmicated. See Osborne v. Johnson, 
954 S.W.2d 1;80,184 (Tex. App.-Waco 1997, no pet.). Moreover, because the client may 
elect to waiye the privilege at any time, a govennnental body must explain that the 

" 

confidentiality of a cOlmmmication has been maintained. Section 552.107(1) generally 
excepts an enJire connmmication that is demonstrated to be protected by the attomey-client 
privilege unly~s otherwise waived by the govenmlental body. See Huie v. DeShazo, 922 
S.W.2d 920,Q23 (Tex. 1996) (privilege extends to entire communication, including facts 
contained thc;rein) . 

. };.' 

You conten9.;. the remammg e-mail in Exhibit E is a privileged attomey-client 
communicatipn. You state the communication at issue was made in connection with the 
rendition ofpllofessionallegal services to the district. You have identified the pm1ies to the 
communicatipp. You state the cOlmnunication was intended to be and remains confidential. 
Based on youl-representations, we conclude the district may withhold the remaining e-mail 
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in Exhibit E'~nd its attachment, which we have marked, under section 552.107(1) of the 
Govermllent 'Code. 

Section 552.'H 1 of the Govel11ment Code excepts fyom disclosure "an interagency or 
intraagency liiemorandum or letter that would not be available by law to a party in litigation 
with the agei}Cy." Gov't Code § 552.111. This exception encompasses the deliberative 
process privit~ge. See Open Records Decision No. 615 at 2 (1993). The purpose of this 
privilege is t6 protect advice, opinion, and reconmlendation in the decisional process and 
encourage open and frank discussion in the deliberative process. See Austin v. City of San 
Antonio, 630"S.W.2d 391, 394 (Tex. App.-San Antonio 1982, no writ); Open Records 
Decision No.538 at 1-2 (1990). In Open Records Decision No. 615 (1993), this office re­
examined th6. statutory predecessor to section 552.111 in light of the decision in Texas 
Department of Public Safety v. Gilbreath, 842 S.W.2d 408 (Tex. App.-Austin 1992, no 
writ). We detel111ined section 552.111 excepts from disclosure only those intel11al 
communicatidns that consist of advice, reconmlendations, and opinions reflecting the 
policymaking;processes of the govenmlental body. See ORD 615 at 5. A govenunental 
body's policyp\aking ftmctions do not encompass routine internal administrative or persOlmel 
matters, and disclosure of infonnation about such matters will not inhibit free discussion of 
policy issues '$1110ng agency persOlmel. Id.; see also City of Garland v. The Dallas Morning 
News, 22 S.vv,::,3d351 (Tex. 2000) (Gov't Code § 552.111 not applicable to persOlmel-related 
communications that did not involve policymaking). A govel11mental body's policymaking 
functions dO\fnclude administrative and personnel matters of broad scope that affect the 
govenmlentaFbody's policy mission. See Open Records Decision No. 631 at 3 (1995). 
Moreover, section 552.111 does not protect facts and written observations of facts and events 
that are severable £i'om advice, opinions, and recOlmnendations. See ORD 615 at 5. But if 
factual infol11~ation is so inextricably inteliwined with material involving advice, opinion, 
or recommel},dation as to make severmlce of the factual data impractical, the factual 
infol111ation also may be withheld lU1der section 552.111. See Open Records Decision 
No. 313 at 3 (1982). 

This office al~o has concluded a preliminary draft of a document intended for public release 
in its final fO;Icjhl necessarily represents the drafter's advice, opinion, and recommendation 
with regard tp the fonn and content of the final document, so as to be excepted from 
disclosure un~er section 552.111. See Open Records DecisionNo. 559 at 2 (1990) (applying 
statutorypred~cessor). Section 552.111 protects factual infonnation in the draft that also will 
be included ip. the final version of the document. See id. at 2-3. Thus, section 552.111 
encompasses< the entire contents, including cOlmnents, underlining, deletions, and 
proo£i'eading marks, of a preliminary draft of a policymaking document that will be released 
to the public in its final fonn. See id. at 2 . 

. ~ \' 

You claim s~~tion 552.111 for the infol1.11ation submitted as Exhibit C. You state the 
inf0l111ation a1 issue consists of drafts of a memorandlU11 from the president ofthe board of 
trustees to other members of the board __ and e-mails transmitting the drafts of the 
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memorandurh. You state the final version of the memorandum has been released to the 
requestor. Y o:tl contend the memorandum is related to a "general policy issue ... involv[ing] 
matters of school govel11ance and a plalmed comse of action for conecting alleged 
govel11ance violations by individual trustees." Having considered yom arguments alld 
reviewed theinfol11lation at issue, we conclude you have not sufficiently explained how or 
why Exhibit C implicates the policymaking processes ofthe distTict. We therefore conclude 

. the district n:fY not withhold Exhibit C under section 552.111 ofthe Govenmlent Code. 

We note the ii1formation in Exhibit C includes a personal e-mail address. Section 552.137 
ofthe Govenliilent Code states "all e-mail address of a member ofthe public that is provided 
for the pmpose of communicating electronically with a govenmlental body is confidential 
and not subject to disclosme under [the Act]," tmless the owiler of the e-mail address has 
affirmativeliconsented to its public disclosme or the e-mail address falls within the scope 
of section 552.137(c).3 Gov't Code § 552.137(a)-(c). Section 552.137 is not applicable to 
an institutional e-mail address.anlntel11et website address, or an e-mail address that a 
govennnentar entity maintains for one of its officials or employees. The district must 
withhold the e~mail address we have marked under section 552.137 ofthe Govermnent Code 
unless the OW}ler ofthe e-mail address has affinnatively consented to its public disclosme.4 

In summary, tlJ.e district (1) may withhold the marked e-mail and its attachment in Exhibit 
E under sectipn 552.107(1) of the Govennnent Code and (2) must withhold the e-mail 
address we haye marked in Exhibit C tmder section 552.137 ofthe Government Code tmless 
the Owner oftile e-mail address has consented to its disclosure. The district must release the 
remaining inf¢l11lation in Exhibit C. 

This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts as~'presented to us; therefore, this ruling must not be relied upon as a previous 
detemlinatiotiJregarding any other infonnation or any other circumstallCes. 

This ruling triggers important deadlines regal·ding the rights and responsibilities of the 
govenmlenta~;body and of the requestor. For more infonnation concel11ing those rights and 
responsibilities, please visit om website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the Qffice of the Attomey General's Open Govennnent Hotline, toll free, 
at (877) 673",6839. Questions conceming the allowable charges for providing public 

3This 0;t.4ce will raise section 552.13 7 on behalf ofa govemmental body, as this section is a mandatOlY 
exception to diidosure. See Gov't Code §§ 552.007, .352; Open Records Decision No. 674 at 311.4 (2001) 
(mandatory excgptions). 

'. , 

4We nOJ~ Open Records Decision No. 684 (2009) is a previous determination issued by this office 
authorizing all ,governmental bodies to withhold ten categories of infonnation without the necessity of 
requesting an attorney general decision, including an e-mail address of a member of the public lUlder 
section 552.l3T6fthe Govermnent Code. 
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infomlation linder the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorneyyeneral, toll free, at (888) 672-6787. 

Jml1es W. MO,i"ris, III 
Assistant Attcimey General 
Open Records,Division 

.:~ 
JWM/em:'., 

Ref: ID# 420262 

Ene: Submitted documents 
'''' .. 

c: Requ~$tor 
(w/o ep.c1osures) 

'.' 

: .. ';, 


