
June 13,2011 

Ms. Haley Turner 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Walsh, Anderson, Brown, Gallegos and Green, P.C. 
For San Angelo Independent School District 
P.O. Box 2156 
Austin, Texas i)8768 

Dear Ms. Turner: 

0R2011-08375 

You ask whether certain information is subject to required public disclosure under the 
Public Infonmttion Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 420290. 

The San Angelo Independent School District (the "district"), which you represent, received 
a request for the entirety of the requestor's personnel records. You state the district has made 
some of the requested information available to the requestor. You claim that the remaining 
requested information is excepted from disclosure under sections 552.101, 552.102, 552.103, 
and 552.107 of the Government Code.! We have considered the exceptions you claim and 
reviewed the submitted representative sample of information.2 

Initially, we note portions of the submitted information, which we have marked, are not 
responsive to!pe instant request because they were created after the date the request was 

Iyou alii> claim this information is protected under the attorney-client privilege based on Texas Rule 
of Evidence 503. ;;In this instance, however, the information is properly addressed here under section 552.107, 
rather than rule 503. Open Records Decision No. 676 at 3 (2002). We note you raise Rule 503 in conjunction 
with section 552. i 0 1 of the Govermnent Code. However, this office has concluded that section 552.101 does 
not encompass discovery privileges. See Open Records Decision Nos. 676 at 1-2 (2002), 575 at 2 (1990). 

2We assilme thatthe "representative sample" of records submitted to this office is truly representative 
of the requested l;ecords as a whole. See Open Records Decision Nos. 499 (1988),497 (1988). This open 
records letter does not reach, and therefore does not authorize the withholding of, any other requested records 
to the extent that those records contain substantially different types of information than that submitted to this 
office. 
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received. The·.~istrict need not release nonresponsive information in response to this request, 
and this ruling will not address that information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confideritial by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.1 0 1. This section encompasses the doctrine of common-law privacy. 
Common-law privacy protects information that (1) contains highly intimate or embanassing 
facts, the publication of which would be highly 0 bj ectionable to a reasonable person, and (2) 
is not of legitiinate concern to the pUblic. Indus. Found v. Tex. Indus. Accident Ed, 540 
S. W.2d 668,685 (Tex. 1976). The type of information considered intimate or embanassing 
by the Texas Supreme Court in Industrial Foundation included information relating to sexual 
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children, 
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs. 
Id at 683. This office has found that some kinds of medical information or information 
indicating disabilities or specific illnesses are excepted from required public disclosure under 
common-law privacy. See Open Records Decision Nos. 470 (1987) (illness from severe 
emotional and j ob-related stress), 455 (1987) (prescription drugs, illnesses, operations, and 
physical handicaps). Further, this office has found that personal financial information not. 
relating to th~i financial transaction between an individual and a governmental body is . 
excepted fromirequired public disclosure under common-law privacy. See Open Records 
Decision Nosf' 600 (1992), 545 (1990). We note, however, the public generally has a 
legitimate intetest in information that relates to public employment and public employees. 
See Open Rec6rds Decision Nos. 542 (1990); 470 at 4 (1987) (public has legitimate interest 
in job qualifications and performance of public employees); 444 at 5-6 (1986) (public has 
legitimate interest in knowing reasons for dismissal, demotion, promotion, or resignation or 
public employees); 432 at 2 (1984) (scope of public employee privacy is nanow). We also 
note information pertaining to leave of public employees is generally a matter of legitimate 
public interest.: Cj Open Records Decision No. 336 at 2 (1982) (names of employees taking 
sick leave and dates of sick leave taken not private). 

Upon review, we find the district has failed to demonstrate how the information you have 
marked in Exhibit F is highly intimate or embanassing and not oflegitimate public interest. 
Therefore, the district may not withhold any portion of the marked information in Exhibit F 
under section 552.101 in conjunction with common-law privacy. 

You claim the information you have marked in Exhibit F is excepted from disclosure under 
section 552.102 of the Government Code. Section 552.102(a) excepts from disclosure 
"information l,ll a personnel file, the disclosure of which would constitute a clearly 
unwananted i~vasion of personal privacy." Gov't Code § 552.102(a). You assert the 
privacy analysfs under section 552.1 02( a) is the same as the common-law privacy test under 
section 552.161, which is discussed above. See Indus. Found, 540 S.W.2d at 685. 
In Hubert v.~; Harte-Hanks Texas Newspapers, Inc., 652 S.W.2d 546, 549-51 
(Tex. App.-Austin 1983, writ refd n.r.e.), the comi ruled the privacy test under 
section 552.1 02( a) is the same as the Industrial Foundation privacy test. However, the Texas 
Supreme Court recently expressly disagreed with Hubert's interpretation of 
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section 552.1 02( a) and held its privacy standard differs from the Industrial Foundation test 
under section 552.101. Tex. Comptroller of Pub. Accounts v. Attorney Gen. of Tex., 
No. 08-0172,2010 WL 4910163 (Tex. Dec. 3, 2010). The supreme court then considered 
the applicability of section 552.102, and held section 552.1 02(a) excepts from disclosure the 
dates ofbilih 9f state employees in the payroll database of the Texas Comptroller of Public 
Accounts. Id.~;:at *10. Having car~fully reviewed the responsive information, we find that 
none of the information at issue is excepted under section 552.102(a) and, therefore, none 
of it may be withheld on that basis. 

You claim Exhibit D is excepted under section 552.103 of the Government Code, which 
provides, in relevant part: 

( a) Iriformation is excepted from [required public disclosure] if it is 
info1111ation relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a pmiy or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

( c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only ifthe litigation is pending or reasonably anticipated 
on the {late that the requestor applies to the officer for public information for 
access~ib or duplication of the information. 

1€ 
·::t: • 

Gov't Code § t552.103(a), (c). A governmental body has the burden of providing relevant 
facts and docun1ents to show the section 552.1 03 (a) exception is applicaple in a particular 
situation. The test for meeting this burden is a showing (1) litigation is pending or 
reasonably anticipated on the date the governmental body receives the request for 
information, and (2) the information at issue is related to that litigation. See Univ. of Tex. 
Law Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.-Austin 1997, no pet.); 
Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.-Houston [1st Dist.] 1984, 
writ ref' d n.r.e.:); Open Records Decision No. 551 at 4 (1990). The governmental body must 
meet both prongs of this test for information to be excepted under section 552.103(a). 
See ORD 551 at 4. 

The question of whether litigation is reasonably anticipated must be detelmined on a 
case-by-case basis. See Open Records Decision No. 452 at 4 (I986). To demonstrate 
litigation is reasonably anticipated, the governmental body must furnish concrete evidence 
litigation invoiving a specific matter is realistically contemplated and is more than mere 
conj ecture. Id:. Concrete evidence to suppOli a claim litigation is reasonably anticipated may 
include, for ex~mple, the governmental body's receipt of a letter containing a specific threat 
to sue the governmental body from an attorney for a potential opposing party. Open Records 
Decision NoJ555 (1990); see also Open Records Decision No. 518 at 5 (1989) 

:;:~ 
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(litigation must be "realistically contemplated"). On the other hand, this office has 
determined if an individual publicly threatens to bring suit against a governmental body, but 
does not actually take objective steps toward filing suit, litigation is not reasonably 
anticipated. See Open Records Decision No. 331 (1982). 

You assert the district, at the time it received the request for information, reasonably 
anticipated litigation pertaining to the, requestor's termination from employment with the 
district. You state the requestor engaged the services of an attorney and, although a lawsuit 
has not been filed, is pursuing a claim against the district under the Whistleblower Act, 
chapter 554 ofthe Government Code. You also state the requestor filed a grievance with the 
district regarding her termination and you inform us the requestor's attorney has represented 
the requestor th the district's grievance process. You explain the grievance process is the 
administrative!,procedure that must be exhausted before the requestor may file a lawsuit 

" 

against the disti·ict. See Gov't Code § 554.006(a) (providing an aggrieved party must initiate 
"I 

action under tli,e grievance or appeal procedures ofthe employing state or local governmental 
entity before filing suit). You also state the requestor's attorney has indicated to the district 
the requestor intends to file a lawsuit against the district after exhausting her administrative 
remedies. Based on your representations and our review, we conclude the district reasonably 
anticipated litigation when it received the request for information. You state the information 
in Exhibit D relates to the litigation because it pertains to the requestor's termination and 
forms the basis of the anticipated litigation. Accordingly, we find the district may withhold 
,Exhibit D under section 552.103 of the Government Code. 

However, once information has been obtained by all parties to the litigation through 
discovery or otherwise, no section 552.1 03(a) interest exists with respect to that information. 
Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information that has either been 
obtained from or provided to the opposing party in the anticipated litigation is not excepted 
from disclosure under section 552.103(a), and must be disdosed. Further, the applicability 
of section 552J03(a) ends once the litigation has been concluded or is no longer reasonably 
anticipated. Attorney General Opinion MW-575 (1982); Open Records Decision No. 350 
(1982). ~:' 

:f 
Section 552.1:Q7(1) of the Government Code protects information coming within the 
attorney-clienth)rivilege. When asserting the attorney-client privilege, a governmental body 
has the burden'ofproviding the necessary facts to demonstrate the elements of the priVilege 
in order to withhold the information at issue. Open Records Decision No. 676 at 6-7 (2002). 
First, a governmental body must demonstrate that the information constitutes or documents 
a communication. Id. at 7. Second, the communication must have been made "for the 
purpose offaciiitating the rendition of professional legal services" to the client governmental 
body. TEX. R. EVID. 503(b)(1). The privilege does not apply when an attorney or 
representative is involved in some capacity other than that of providing or facilitating 
professional legal services to the client governmental body. In re Texas Farmers Ins. 
Exch., 990 S.W.2d 337, 340 (Tex. App.-Texarkana 1999, orig. proceeding) (attorney-client 
privilege does not apply if attorney acting in a capacity other than that of attorney). 
Governmental attorneys often act in capacities other than that of professional legal counsel, 

,~ .. 
s~ 
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such as admini~trators, investigators, or managers. Thus, the mere fact that a communication 
·involves an attorney for the government does not demonstrate this element. Third, the 
privilege applies only to communications between or among clients, client representatives, 
lawyers, lawyer representatives, and a lawyer representing another party in a pending action 
and concerning a matter of common interest therein. See TEX. R. EVID. 503(b)(1)(A)-(E). 
Thus, a govermnental body must inform this office of the identities and capacities of the 
individuals to whom each communication at issue has been made. Lastly, the attorney-client 
privilege appU'es only to a confidential communication, id. 503(b)(1), meaning it was "not 
intended to be disclosed to third persons other than those to whom disclosure is made in 
furtherance. of the rendition of professional legal services to the client or those reasonably 
necessary for the transmission of the communication." Id. 503(a)(5). 

Whether a communication meets this definition depends on the intent of the parties involved 
at the time the information was communicated. Osborne v. Johnson, 954 S. W.2d 180, 184 
(Tex. App.-Waco 1997, no pet.). Moreover, because the client may elect to waive the 
privilege at any time, a governmental body must explain that the confidentiality of a 
communicatiop. has been maintained. Section 552.107(1) generally excepts an entire 
communicatidh that is demonstrated to be protected by the attorney-client privilege, unless 
otherwise watyed by the governmental body. See Huie v. DeShazo, 922 S.W.2d 920,923 
(Tex. 1996) (Brivilege extends to entire communication, including facts contained therein). 

You state the e.:.mails submitted as Exhibit E constitute privileged communications between 
district staff and attorneys for the district that were made for the purpose of providing legal 
advice to the district. You also state these communications were made in confidence and 
have remained confidential. You have identified the privileged parties to the 
communications at issue. Based on your representations and our review, we find you have 
demonstrated the applicability of the attorney-client privilege to the e-mails submitted as 
Exhibit E. Accordingly, the district may withhold Exhibit E under section 552.107(1) of the 
Government Code. 

We note portions of Exhibit F may be subject to section 552.1 17(a)(1) of the Govermnent 
Code, which excepts from disclosure the home addresses and telephone numbers, sociat 
security numbers, and family member information of current or former officials or employees 
of a governmental body who request this information be kept confidential· under 
section 552.024 of the Government Code.3 Gov't Code § 552.1 17(a)(1). Whether a 
particular piece of information is protected by section 552.117(a)(1) must be determined at 
the time the reguestfor it is made. See Open Records Decision No. 530 at 5 (1989). Thus, 
information rri:ay only be withheld under section 552.117(a)(1) on behalf of a cun'ent or 
former emploi,ee who made a request for confidentiality under section 552.024 prior to the 
date of the gov:~rnmental body's receipt of the request for the information. We have marked 

3The Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 
(1987),470 (1987). 
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the personal infOlmation of a district employee in Exhibit F. If the employee whose personal 
information is at issue made a timely election under section 552.024, the district must 
withhold the information we have marked under section 552.117(a)(1). Ifthe employee did 
not make a timely election under section 552.024, this information may not be withheld 
under section ,552.117(a)(l). 

Jji 

In summary, tile district may withhold Exhibit D under section 552.103 ofthe Government 
Code. The di~trict may withhold Exhibit E under section 552.107(1) of the Government 
Code. lithe einployee whose personal information is at issue made a timely election under 
section 552.024, the district must withhold the information we have marked in Exhibit F 
under section 552.117(a)(1) of the Government Code. The remaining information must be 
released. 

This letter ruli~g is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detelmination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
infOlmation under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free, at (888) 672-6787. 

'I:' 
F· ,. 

Sincerely, . ~ •. ;.\,,~ 
J~;~ [_-1/-.1/ 

Jennifer Luttra:ll 
Assistant Attorney General 
Open RecordSJDivision 

JLlbs 

Ref: ID# 420290 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


