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ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 
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June 14, 201{ 

Mr. W. Lee A:uvenshine 
Assistmlt Ell{~ COlmty & District Attomey 
Ellis County "~ District Attomey 
109 South J a6kson 
Waxahachie/,Texas 75165 

Dear Mr. AuVenshine: 

..... 

0R2011-08407 

You ask wh~ther certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Govemment Code. Yourrequestwas 
assigned ID#~-20659. 

The Ellis County Sheriff s Office (the "sheriff') received a request for two specified reports. 
You state the\sheriffhas released one ofthe requested repOlis. You claim that the submitted 
infomlationl~:excepted fi:om disclosure under sections 552.101,552.103, and 552.108 ofthe 
Govemment .tode. We have considered the exceptions you claim and reviewed the 
submitted in~dnnation. 

Initially, we note the submitted infol111ation is subj ect to section 552.022 of the Govenmlent 
Code, whichjJrovides in peliinelltpmi: " 

(a) [T]he following categories of infonnation are public infonnation and not 
excepted from required disclosure lmder this chapter lmless they are expressly 
confictential under other law: 

',:' 

;'; (1) a completedrepOli, audit, evaluation, or investigation made of, 
"for, or by a govel11mental body, except as provided by 
,': Section 552.108[.] 
:.': 
.,; ~ 

Gov't Code §: 552.022(a)(1). The submitted infol111ation is a completed report that falls 
within the pUlview of section 552.022(a)(1). The sheriff may only withhold the infol111ation 
subject to seq#on 552.022(a)(1) if it is excepted from disclosure under section 552.108 of 
the Govenmi~nt Code or is expressly made confidential under other law. See id. Although 

,: 
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you raise section 552.1 03 ofthe Govenmlent Code, this section is discretionary in nature and 
thus may be waived. See Dallas Area Rapid Transit v. Dallas Morning News, 4 S. W.3 d 439, 
475-76 (Tex. 'App.-Dallas 1999, no pet.) (govemmental bodymaywaive section 552.103); 
Open Records Decision No. 665 at 2 n.5 (2000) (discretionary exceptions generally). As 
such, section: 552.1 03 does not constitute other law that makes information expressly 
confidential for the purposes of section 552.022 and the sheriff may not withhold the 
submitted infcJl111ation on this basis. However, you assert the infonnation is subject to 
section 552.101 ofthe Govenmlent Code, which does constitute "other law" for purposes of 
section 552.022. Thus, we will consider the applicability of this exception to the submitted 
jnformation. Additionally, pursuant to section 552.022(a)(1), we will consider your claim 
under sectiOli552.108 of the Govenmlent Code. 

Section 552.1',91 ofthe Govenmlent Code excepts from disclosure "infonnation considered 
to be confidelltial by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. This section encompasses infol111ation protected by other statutes, such as 
section 261.2.0 1 of the Family Code, which provides: 

(a) [TJhe following infomlation is confidential, is not subject to public 
releas§ under [the Act] and may be disclosed only for purposes consistent 
with this code and applicable federal or state law or under rules adopted by 
an investigating agency: 

, (1) a report of alleged or suspected abuse or neglect made under this 
. chapter and the identity of the person making the repOli; and 

. (2) except as otherwise provided in this section, the files, repOlis, 
; records, communications, audiotapes, videotapes, and working papers 

;.:: used or developed in an investigation under tIns chapter or in 
:(; providing services as a result of an investigation. 

-.":: 
:1. 

(Ie) Notwithstanding Subsection (a), an investigating agency, other than the 
depmiJllent or the Texas Youth Conullission, on request, shall provide to the 
parent, managing conservator, or other legal representative of a child who is 
the sl.J,bj ect of repOlied abuse or neglect, or to the child if the child is at 
least 1:8 years of age, infonnation conceming the reported abuse or neglect 
that would otherwise be confidential under tills section. The investigating 
agency shall withhold infomlation lmder this subsection if the parent, 
managing conservator, or other legal representative ofthe child requesting the 
information is alleged to have conmlitted the abuse or neglect. 

(1) Before a child or a parent, managing conservator, or other legal 
repres~ntative of a child may inspect or copy a record or file conceming the 
child llnder Subsection (k), the custodian of the record or file must redact: 
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(2) any information that is excepted from required disclosme under 
[the Act], or other law; and 

. (3) the identity of the person who made the report. 

Fam. Code § 261.201(a), (k), (1)(2)-(3). Because the report for case number 10-12737 
pertains to an investigation of alleged or suspected child abuse or neglect, the infonnation 
is within the scope of section 261.201 ofthe Family Code. See iel. §§ 101.003(a) (defining 
"child" for putposes of this section as person under 18 years of age who is not and has not 
been malTied' or who has not had the disabilities of minority removed for general 
pmposes), 26 i. 001 (1), (4 ) (defining "abuse" and "neglect" for purposes of chapter 261 ofthe 
Family Code)'; We note, however, the requestor is a parent of the child victim named in this 
repOli, and the requestor is not accused of conmlitting the alleged or suspected abuse. 
Accordingly, the sheriff may not withhold fl.-om this requestor infonnation conceming the 
alleged abuse or neglect that would otherwise be confidential under section 261.201 (a). See 
id. § 261.201 (Ie). Nonetheless, before the sheriffprovides infonnation conceming this report, 
it must redacfthe identity of the person who made the report, which we have marked. See 
id. § 261.201(1)(3). Additionally, the sheriff must redact any infonnation that is otherwise 
excepted from required disclosme under the Act. See iel. § 261.201(1)(2). As you also raise 
common-law privacy, constitutional privacy, and section 552.108 as exceptions, we will 
consider their applicability to the remaining infonnation in the repOli. 

Section 552.1Q8( a) ofthe Govennnent Code excepts fl.-om disclosme "[i]nfonnation held by 
a law enforcqment agency or prosecutor that deals with the detection, investigation, or 
prosecution o/crime ... if: (1) release ofthe infonnation would interfere with the detection, 
investigation,j>or prosecution of crime[.]" Gov't Code § 552.108(a)(I). Generally, a 
govenunentalbody claiming section 552.108 must reasonably explain how and why release 
ofthe request~d infonnation would interfere with law enforcement. See id. § § 552.1 08( a) (1 ), 
(b)(I), .301 (e}(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You state the 
report for case number 10-12737 relates to a criminal case that is pending prosecution. 
Based upon yO.urrepresentation and om-review, we conclude that release ofthe report would 
interfere with the detection, investigation, or prosecution of crime. See Houston Chronicle 
Publ'g Co. v. ptyofHouston, 531 S.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975) 
(comi delineates law enforcement interests that are present in active cases), writ rej'el n.r.e. 
per curiam, 5~6 S.W.2d 559 (Tex. 1976). Thus, section 552.108(a)(I) is applicable to the 
infol111ation Cl,tissue. 

However, we .l10te section 552.1 08 does not except fl.-om disclosme "basic infomlation about 
an alTested p§;rson, an arrest, or a crime." Gov't Code § 552.108(c). Basic fl.-ont-page 
infol111ation r~fers to the infonnation held to be public in Houston Chronicle, and includes, 
among other it,ems, a detailed description ofthe offense and an identification and description 
of the compl~inant. See 531 S.W.2d at 186-87; Open Records Decision No. 127 (1976) 
(summarizing;,types of infonnation considered to be basic infOlmation). However, in 
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releasing basil:: infOl111ation, section 261.201 (1)(3) of the Family Code requires the sheriffto 
withhold theR:eporting party's identifying information, which we have marked. Thus, with 
the exceptiOltof the basic information, the sheriff may withhold the inf011l1ation at issue 
under sectimi·552.108(a)(1) of the Govel11ment Code.! 

:; 

Section 552.101 also encompasses the doctrine of common-law privacy, which protects 
information that (1) contains highly intimate or embarrassing facts, the publication of which 
would be highly obj ectionable to a reasonable person, and (2) is not oflegitimate conce11l to 
the public. !lidus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,685 (Tex. 1976). To 
demonstrate the applicability of common-law privacy, both prongs of this test must be 
established. Wd. at 681-82. The type of infol111ation considered intimate and embanassing 
by the Texas Sllpreme Court in Industrial Foundation included infOl111ation relating to sexual 
assault, pregl1ancy, mental or physical abuse in the workplace, illegitimate children, 
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs. 
IeZ. at 683. Whether inf011l1ation is subject to a legitimate public interest and therefore not 
protected bY,Gommon-law privacy must be determined on a case-by-case basis. See Open 
Records Deci,sion No. 373 (1983). This office has found the following types ofinfonnation 
are excepted,;;from required public disclosure lmder common-law privacy: some kinds of 
medical info~111ation or inf011l1ation indicating disabilities or specific illnesses, see Open 
Records Deci~ionNos. 470 (1987) (illness fi.'omsevere emotional ancijob-related stTess), 455 
(1987) (prescription drugs, illnesses, operations, and physical handicaps); personal financial 
information.):1ot relating to the financial transaction between an individual and a 
govenmlenta~!body, see Open Records Decision Nos. 600 (1992), 545 (1990); and identities 
of victims of\~exual abuse, see Open Records Decision Nos. 440 (1986), 393 (1983), 339 
(1982). Upolheview, we find you have failed to establish that any of the remaining basic 
information i;$thighly intimate or embanassing and not oflegitimate concern to the public; 
therefore, thi'$.infonnation is not confidential under cOlmnon-law privacy, and the sheriff 
may not withhold it lmder section 552.101 on that ground. 

!. ~ ~; 

Section 552. ~91 also encompasses the constitutional right to privacy. Constitutional privacy 
protects two li:inds of interests. See Whalen v. Roe, 429 U.S. 589, 599-600 (1977); Open 
Records Dec~'~,ionNos. 600 at 3-5 (1992),478 at 4 (1987), 455 at 3-7. The first is the interest 
in, independe~;'ce in making celiain important decisions related to the "zones of privacy," 
pertaining to I):~aniage, procreation, contraception, family relationships, and child rearing and 
education, th~t have been recognized by the United States Supreme Comi. See Fadjo v. 
Coon, 633 F.4o.1172 (5th Cir. 1981); ORD 455 at 3-7. The second constitutionally protected 
privacy intere~t is in fi'eedom fi'0111 public disclosure of celiain personal matters. See Ramie 
v. City of HedWig Village, Tex., 765 F.2d 490 (5th Cir.1985); ORD 455 at 6-7. This aspect 
of constitutional privacy balances the individual's privacy interest against the public's 

," 
interest in th~ infonnation. See ORD 455 at 7. The scope of infonnation protected is 
nalTower thm}! that under the common-law doctrine of plivacy; constitutional privacy under 
section 552. t01 is reserved for "the most intimate aspects of hlU11an affairs." Id. at 8 

I As Olit ruling is dispositive, we need not address yom remaining argtU11ent lU1der 
section 552.1 08(b)(1) of the Government Code for this information. 
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(quotingRa7n~e, 765 F.2d at 492). Upon review, we find you have failed to demonstrate how 
any of the re#1aining basic information falls within the zones of privacy or implicates an 
indi vidual's privacy interests for the purposes of constitutional privacy. As such, the sheriff 
may not withhold any of the remaining information on this basis. 

In summary, iylith the exception ofbasic infol111ation, the sheriff may withhold the report for 
case number JO-12737 under section 552.108(a)(l) ofthe Govenm1ent Code. However, in 
releasing basic infol111ation, the sheriff must withhold the repOliing patiy's identity, which 
we have marked, under section 552.101 of the Govennnent Code in conjunction with 
section 261.:401(1)(3) of the Family Code. The sheriff must release the remaining 
information. ~i 

This letter ruling is limited to the patiicular infol111ation at issue in this request and limited 
to the facts aSJJresented to us; therefore, this ruling must not be relied upon as a previous 
determinatiotlTegarding any other information or any other circumstances. 

This ruling t~'iggers important deadlines regarding the rights and responsibilities of the 
govenm1ental:,body and ofthe requestor. For more information concel11ing those rights at1d 
responsibilitit;l,s, please visit our website at http://www.oag.state.tx.us/open/index or1.php, 
or call the Office of the Attol11ey General's Open Govennnent Hotline, toll free, at 
(877) 673-6$39. Questions concerning the allowable charges for providing public 
infol111ation Ul;der the Act must be directed to the Cost Rules Administrator of the Office of 

-{' . 

the Attorney (Jeneral, toll free at (888) 672-6787. 
, .'.~ . 
. : ~ . 

d~~z:~ 
Lindsay E. H~le U 
Assistant Att9l11ey General 
Open Record.~ Division 

LEH/em 

'::i':: 

Ref: ID# 4:20659 

Enc. Submitted doclU11ents 
.:~'!. 

c: Requ~~tor 

(w/o enclosures) 
:':-1 

2Becau~:e this requestor has a special right of access to the basic info1111ation being released, if the 
sheriff receives a:hother request for tIllS information from an individual other than this requestor, the sheriff must 
again seek a deClsion from tIllS office. 


