
"~ -, 

"f 
',' 

June 14,2011 

'j, 

Dear Ms. McKilmey: 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

":, . 

"', : 

0R2011-08408 

You ask whe.ther certain infonnation is subject to required public disclosure lUlder the 
Public Infol111,ation Act (the "Act"), chapter 552 ofthe Gove111ment Code. Your request was 
assigned ID#420508 (Katy LS.D. P.LR. # 10442-40). 

The Katy Independent School District (the "district") received a request for all records 
mentioning a'ilamed individual and relating to a specified incident. You state the district has 
released som:~ of the requested infonnation. You claim that the submitted infonnation is 
excepted frOl#disclosure under sections 552:101 and 552.108 ofthe Govenunent Code. We 
have considelied the exceptions you claim and reviewed the submitted infonnation. We have 
also received}:and consider-ed comments sllbmitted by an interested third pmiy. See Gov't 
Code § 552.304 (providing that iiIteresteci pmiy may sublnit written conunents regarding why 
infonnation ~hould or should not be released). 

We note sOlue of the submitted infonnation is subject to the Medical Practices Act (the 
"MP A"), su~title B of title 3 of the Occupations Code. See Occ. Code § 151. 00 1. 
Section 552. t01 ofthe Govenunent Code excepts from disclosure "infol11lation considered 
to be confide~)tial by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552. to 1. This section encompasses infonnation protected by other statutes, such as 
the MP A, section 159.002 of which provides in pmi: 

(b) Atecord of the identity, diagnosis, evaluation, or treatment of a patient 
by a p~~ysician that is created or maintained by a physician is confidential mId 
privil~ged and may not be disclosed except as provided by this chapter. 
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(c) Aperson who receives infonnation from a confidential cOlmmmication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
infol111ation except to the extent that disclosure is consistent with the 
authol"ized purposes for which the infonnation was first obtained. 

Occ. Code §159.002(b)-(c). This office has concluded that the protection afforded by 
section 159.092 extends only to records created by either a physician or someone under the 
supervision of a physician. See Open Records Decision Nos. 487 (1987),370 (1983), 343 
(1982). This office also has concluded that when a file is created as the result of a hospital 
stay, all of th~ documents in the file that relate to diagnosis and treatment constitute either 
physician-patlent communic,ations or records of the identity, diagnosis, evaluation, or 
treatment of ~patient by a physician that are created or maintained by a physician. See Open 
Records Decision No. 546 (1990). We note medical records involving a minor may be 
released under the MP A with the parent's or legal guardian's signed, written consent, 
provided the'ponsent specifies (1) the infonnation to be covered by the release, (2) the 
reasons or Pl~l;poses for the release, and (3) the person to whom the infornlation is to be 
released. See,Occ. Code §§ 159.004, .005. Any subsequent release of medical records must 
be consistent:iwith the purposes for which the govemmental body obtained the records. See 
id. § 159.002(c); Open Records Decision No. 565 at 7 (1990). 

We note the requestor is a parent of the child whose medical records we have marked. As 
the child's p~rent, the l:equestor may have a right of access to these medical records under 
the MP A. Se~id. § 159.005(a)(2). Accordingly, ifthe requestor provides proper consent in 
accordance whh the MP A, the district must release the medical records we have marked. See 
Occ. Code § 1,59.005. Ifthe requestor does not provide the proper consent, the district must 
withhold the,illedical records we have marked under section 552.101 of the Government 
Code in conji.{hction with the MP A. 

Section 552.101 ofthe Government Code also encompasses section 261.201 of the Family 
Code, which l~rovides: 

(a) [TJhe following infonnation is confidential, is not subject to public 
releas~ under [the Act] and may be disclosed only for purposes consistent 
with this code and applicable federal or state law or under rules adopted by 
an investigating agency: 

;( (1) a report of alleged or suspected abuse or neglect made lmder this 
;'. chapter and the identity of the person making the repOli; and 
:.' 

~. " 

:0. (2) except as otherwise provided in this section, the files, repOlis, 
,:~·.records, conununications, audiotapes, videotapes, and working papers 
.. 'used or developed in an investigation under this chapter or in 
.... providing services as a result of an investigation. 
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(k) Notwithstmlding Subsection (a), an investigating agency, other than the 
depaliment or the Texas Youth Commission, on request, shall provide to the 
parent,managing conservator, or other legal representative of a child who is 
the sl~bj ect of repOlied abuse or neglect, or to the child if the child is at 
least 18 years of age, infonnation concerning the repOlied abuse or neglect 
that would otherwise be confidential under this section. The investigating 
agency shall withhold infonnation lU1der this subsection if the parent, 
managing conservator, or other legal representative ofthe child requesting the 
infonpation is alleged to have cOlmnitted the abuse or neglect. 

: .... 

(1) Before a child or a parent, managing conservator, or other legal 
representative of a child may inspect or copy a record or file conceming the 
child "LInder Subsection (k), the custodiall of the record or file must redact: 

:',; (2) any information that is excepted from required disclosure under 
::~ [the Act], or other law; and 

.:~J. 

,1; (3) the identity of the person who made the repOli. 

Fam. Code §~261.201(a), (k), (1)(2)-(3). We note the dist1ict is not an agency authorized to 
conduct a ch21pter 261 investigation. See ie!. § 261.103 (1isting agencies that may conduct 
child abuse iiwestigations). However, you explain the submitted infomlation consists of 
files, repOlis,andrecords llsed or developed in an investigation of alleged or suspected child 
abuse by the;distlict's police depaliment. Thus, the submitted infonnation is generally 
confidentialllnder section 261.201 of the Family Code. See id. §§ 101.003(a) (defining 
"child" for PllfPoses of this section as person under 18 years of age who is not and has not 
been malTiecl, or who has not had the disabilities of minority removed for general 
purposes), 261.001(1) (defining "abuse" for purposes of chapter 261 of the Falllily Code). 
However, because the requestor is a parent of the child victim named in this repOli and the 
requestor is i~ot accused of committing the alleged or suspected abuse. Accordingly, the 
district may 110t withhold from this requestor information conceming the alleged abuse or 
neglectthat~?uld otherwise be confidential under section 261.201(a). See ie!. § 261.201(k). 
Nonetheless,,before the district provides infonnation conceming this report, it must redact 
the identity ,of the person who made the repOli, which we have marked. See ie!. 
§ 261.201(1)(3,). Additionally, the district must redact any infonnation that is otherwise 
excepted :6."0l1j required disclosure under the Act. See ie!. § 261.201 (1)(2). As you also raise 
section 552.1:98 as an exception, we will cOllsider its applicability to this infOlmation. 

Section 552. ~08(a)(2) excepts :6."om disclosure "[i]nfOlmation held by a law enforcement 
agency or P¥osecutor that deals with the detection, investigation, or prosecution of 

. "i: 
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crime ... if. ,:. it is infol111ation that deals with the detection, investigation, or prosecution 
of crime only in relation to an investigation that did not result in conviction or defened 
adjudication.;' Gov't Code § 552.108(a)(2). A govel11mental body claiming 
section 552.l08(a)(2) must demonstrate that the requested infol111ation relates to a criminal 
investigation.that has concluded in a final result other than a conviction or deferred 
acljudication.:See iel. § 552.30l(e)(1)(A); Open Records Decision No. 434 at 2-3 (1986). 
You state th~ submitted infol111ation relates to an investigation by the district's police 
department. You fmiher explain the police department's investigation is concluded and did 
not result in 8: conviction or a deferred adjudication. Based on these representations and our 
review, we agree section 552.108(a)(2) of the Govel11ment Code is applicable to the 
infol111ation at issue . 

.'!" 

However, seCtion 552.108 does not except from disclosure basic infol111ation about an 
arrested person, an anest, or a crime. Gov't Code § 552.1 08( c). Basic information refers to 
the infol111ation held to be public in Houston Chronicle. 531 S.W.2d at 186-87. This 
information i\1cludes, but is not limited to a detailed description of the offense. See Open 
Records Ded~sion No. 127 (1976) (smmnarizing types of infonnation deemed public by 
Houston Ch,)onicle). Thus, with the exception of basic infonnation, which you state you 
have releasEid, the district may withhold the remaining infonnation under 
section 552.l08(a)(2) of the Govel11ment Code. 

In sununary, ,fhe district must release the marked medical records in accordance with the 
MPA. With:the exception of basic infonnation, the district may withhold the remaining 
infol111ation~wder section 552.108(a)(2) of the Govenunent Code.' In releasing basic 
information, :\the district must withhold the infonnation we have marked under 
section 552.1:Ql of the Govenunent Code in conjlll1ction with section 261.201(1)(3) of the 
Family Code.:. The district must release the remaining infonnation to this requestor. 1 

This letter ruli~lg is limited to the paliicular infonnation at issue in this request and limited 
to the facts as~presented to us; therefore, this ruling must not be relied upon as a previous 
detel111ination:,regarding any other infonnation or any other circumstances. 

This ruling tr~ggers impOliallt deadlines regarding the rights and responsibilities of the 
govemmentatbody and ofthe requestor. For more information conceming those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the Office of the Attol11ey General's Open Govenunent Hotline, toll free, at 
(877) 673-68;99. Questions conCel11i~lg the allowable charges for providing public 

IWe no~e the requestor has a special right of access to the basic information the district is releasing. 
Because such information is confidential with respect to the general public, if the dish'ict receives another 
request for this infol111ation fi.-om an individual other than this requestor, the district must again seek a ruling 
from this office.;::. 
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information tinder the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney':General, toll free at (888) 672-6787. 

Sincerely, 

cYmot?~zM 
Lindsay E. Hale U 
Assistant Attorney General 
Open Record:s Division 

LEH/em 

Ref: ID# 420508 

Ene. Subnihted documents 

c: Requestor 
(w/o ~11c1osures) 
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