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ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Mr. James D?Parker 
Knight & Partners 
223 West Anderson Lane, Suite A-lOS 
Austin, Texas 78752 

Dear Mr. ParlCer: 

0R2011-08416 

You ask whether celiain infonnation is subject to required public disclosure under the 
Public Inform'ationAct (the "Act"), chapter 552 ofthe Govenunent Code. Your request was 
assigned ID#t420755. 

The City of Leander (the "city"), which you represent, received a request for eight categories 
of documents:pertaining to a specified tract of land. You claim the submitted infonnation 
is excepted from disclosure tmder sections 552.103 and 552.105 of the Government Code. 
You also sta:t~ this infonnation may implicate the proprietary interests of third parties. 
Accordingly,:pursuant to section 552.305 bfthe Govenunent Code, you state you have 
notified K. Fr:iese & Associates, Inc.; Kokel-Obenender-Wood Appraisal, Ltd.; and SWCA 
EnvirolUllentql Consu1tal~ts ofthe request and oftheirright to submit arguments to this office 
as to why theit infol111ation' should not be released. See Gov't Code § 552.305( d); see also 
Open Records Decision No. 542, (1990) (detennining statutory predecessor to 
section 552.3.;05 pel111its govenunental body to rely on interested third party to raise alld 
explain applicability of exception to disclosure under Act in celiain circumstallCes). We 
have considel:~d the submitted arguments alld reviewed the submitted infonnation. 

Initially, we l~ote, and you acknowledge, the city did not comply with its ten-business-day 
deadlines under subsection 552.301 (b) of the Govenunent Code in requesting this decision. 
See Gov't Code § 552.301(b). The submitted infOlmation, therefore, is presumed to be 
subject to req\lired public disclosure and must be released, unless there is a compelling 
reason to wiWhold any of the infonnation. See id. § 552.302; Simmons v. Kuzmich, 166 
S.W.3d 342, :350 (Tex. App.-FOli WOlih 2005, no pet.); Hancockv. State Bd. o/lns., 797 
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S.W.2d 379,' 381 (Tex. App.-Austin 1990, no writ) (governmental body must ma1ce 
compelling d~monstration to overcome presumption of openness pursuant to statutory 
predecessor to section 552.302); see also Open Records Decision No. 630 (1994). Generally, 
a compellingteason to withhold infomlation exists where some other somce oflaw makes 
the infomlation confidential or where third-pffiiy interests are at stake. Open Records 
Decision NO';:150 at 2 (1977). Although you raise sections 552.103 and 552.105 of the 
Govenmlent'Code, these sections are discretionary exceptions that protect a govenmlental 
body's interests and maybe waived. See Gov't Code § 552.007; Dallas Area Rapid Transit 
v. Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) 
(govel11ment~1 body may waive section 552.103); Open Record Decision Nos. 665 at 2 n.5 
(2000) (disc~etionary exceptions generally), 663 at 5 (1999) (lmtimely request for decision 
resulted in w:ciiver of discretionary exceptions), 564 at 2 (1990) (statutory predecessor of 
section 552.1'05 subject to waiver). In failing to comply with section 552.301, the city has 
waived secti<;>ilS 552.103 and 552.105 of the Government Code and may not withhold any 
ofthe requested infonnation on the basis of those exceptions. However, because third-paliy 
interests can p~~ovide a compelling reason to withhold infonnation, we will consider whether 
any of the sU9~nitted infomlation may be excepted on that basis. We also note a portion of 
the infomlatiqn is subject to section 552.136 of the Govemment Code, which provides a 
compelling reason to withhold infomlation; thus, we will also address this exception. 1 

Next, we adcti~ss your statement that the requested zoning ordinallCeS alld maps alld Federal 
Emergency M'anagement Agency studies and repOlis are "publicly available from the [c ]ity, 
the intemet and by contacting the appropriate [fJ ederal govemmental offices" and therefore 
not a part of tp,e city's request for a ruling. You do not indicate whether the city possesses 
or has a right:o,f access to ally infonnation responsive to this portion ofthe request. The Act 
generally does;not require a govenunental body to obtain infOlmation not in its possession. 
See Open Reqprds Decision Nos. 558 at 2 (1990) (Act not applicable if govenunental body 
does not have right of access to or ownership of infonnation prepared for it by all outside 
entity), 445 a,t 2 (1986) (Act not applicable to infonnation govenunental body never 
possessed or,was entitled to receive). However, a govenunental body must make a 
good-faith effort to relate a request to any responsive information within its possession or 
control. Open Records Decision No. 561 at 8-9 (1990). We assume the city has made a 
good-faith eff9rt to do so. Therefore, to the extent any infonnation responsive to this pOliion 
of the request; existed on the date the city received the request, we presume the city has 
released it. Itnot, the citymust do so at this time. See Gov't Code§§ 552.301, .302; see 
also Open Re,cords Decision No. 664 (2000) (if govenunental body concludes no exceptions 
apply to the r~quested infomlation, it must release infonnation as soon as possible). 

"::; ~ 

lThe Office of the Attorney General will raise a mandatory exception 011 behalf of a govenunental 
body, but ordil1~#ly will not raise other exceptions. See Open Records Decision Nos. 481 (1987),480 (1987), 
470 (1987). ,:'. . 
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Furthel11l0re/section 552.228 of the Govennnent Code requires a governmental body to 
provide a reg11estor with a "suitable copy" of requested public infonnation. Gov't Code 
§ 552.228(a}>'We also note "[a] public infol11lation officer does not fulfill his or her duty 
under the Act:by simply refening a requestor to a govennnental body's website for requested 
public inforniation." Open Records Decision No. 682 at 7 (2005). Instead, section 552.221 
of the Goven£llent Code requires a govennnental body "to either provide the infol11lation for 
inspection o{duplication in its offices or to send copies of the infonnation by first class 
United States mail." feZ.; see Gov't Code § 552.221(b). Thus, the city must provide access 
to or copies 0 f the resp onsi ve infol11lation to the requestor; however, we note a requestor may 
agree to accept infol11lation on a govennnental body's website in fulfilhnent of a request for 
infol11lation llilder the Act. See ORD 682 at 7. 

Next, we note an interested third party is allowed ten business days after the date of its 
receipt ofthei.govennnental body's notice lmder section 552.305(d) to SUbl'Pit its reasons, if 
any, as to why requested infol11lation relating to that paliy should be withheld from 
disclosure. S~e Gov't Code § 552.305(d)(2)(B). As of the date of this letter, none of the 
third parties ·!bas submitted any comments to this office explaining how release of the 
submitted iniol11lation would affect its proprietary interests. Accordingly, the city may not 
withhold an)'!of the submitted infonnation on the basis of any third paliy's proprietary 
interests. Seeirl. § 552.110; Open Records Decision Nos. 661 at 5-6 (1999) (stating business 
enterprise cl?-iming exception for cOlmnercial or financial information under 
section 552. ri~O(b) must show by specific factual evidence release of requested information 
would cause that paliy substantial competitive hann), 552 at 5 (1990) (party must establish 
prima faCie cflse inf0111lation is trade secret). 

Section 552. ~36 ofthe Govennnent Code provides "[n]otwithstanding any other provision 
of this chapt~r, a credit card, debit card, chal"ge card, or access device number that is 
collected, ass~mbled, or maintained by or for a govennnental body is confidential." Gov't 
Code § 552.l3.6(b); see id. § 552.136(a) (defining "access device"). Accordingly, the city 
must withhol,d the bank account and bank routing number we ,have marked under 
section 5 52.1~)6 ofthe Govenmlent Code.2 The city must release the remaining infonnation. 

~-v. 

This letter ruL,ipg is limited to the paliicular infonnation at issue in this request alld limited 
to the facts as':presented to us; therefore, this ruling must not be relied upon as a previous 
determinatioH;regarding ally other infonnation or ally other circumstances. 

This ruling ti:i,ggers important deadlines regarding the rights and responsibilities of the 
govenmlentalJJody and of the requestor. For more information concel11ing those rights and 

.... :, 

2This office issued Open Records Decision No. 684 (2009), a previous deternrination to all 
govermnental bo,dies, which authorizes withholding of ten categories of inf0l111atiol1, including bank accOlUlt 
and bank routing\llUllbers under section 552.136 of the Government Code, without the necessity of requesting 
an attorney gene\:al decision . 

.... 
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responsibiliti'es, please visit our website at http://www.oag.state.tx.us/openJindex orl.php, 
or call the ,9ffice of the Att0111ey General's Open GoverlTInent Hotline, toll free, 
at (877) 673:~6839. Questions conce111ing the allowable charges for providing public 
inf01111ation llnder the Act must be directed to the Cost Rule~ Administrator of the Office of 

the Att0111ey General, toll free, at (888) 672-6787. 

Sincerely, 

Mack T. HariAson -, 

Assistant Att9rney General 
Open Recorct'$:Division 

MTH/em 
·i· . ~ "'. 

Ref: . ID# 470755 

Enc. SubniHted documents 

c: Requ~stor 
(w/o ~i1closlU'es) 

Mr. Larry D. Kokel 
Kokei.~Oberrender-Wood Appraisal, Ltd. 
404 West 9th Street, Suite 201 
Georgetown, Texas 78626 
(w/o ¢,i,1closures) 

'.::',.' 

Mr. Gary L. Gailbraith 
SW CK EnvirolTInental Consultants 
Buildi~;tg 1, Suite 110 
4407 Monterey Oaks Boulevard 
Austir\, Texas 78749 
(w/o epclosures) 

Ms. Karen Friese, PE 
K. Friese & Associates, Inc. 
The Setting II, Suite 100 
1120 South Capital of Texas Highway 
Austin, Texas 78746 
(w/o enclosures) 


