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June 14,201 ( 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Neera d\"atterjee 
Office of Gel1.eral Counsel 
University of Texas System 
201 West Seventh Street 
Austin, Texas 78701-2902 

Dear Ms. Ch~tteljee: 

0R2011-08417 

You ask wh~ther certain infonnation is subject to required public disclosure lU1der the 
Public Infol11tation Act (the "Act"), chapter 552 ofthe Govenunent Code. Your request was 
assigned ID#'120828 (OGC# 136650). 

The Univers~ty of Texas at Austin (the "university") received a request for four categories 
of inforl11atiQ,~1 relating to the university's office of the registrar during specified time 
periods: coniplaints and responses regarding hiring decisions; persoll1el records and 
conespondeItpe relating to individuals who were laid off or had their positions eliminated; 
records of job's created, including postings, and the persOlmel records of employees hired in 
those positiorl,s; and requests for travel authorizations and expense vouchers. You state you 
will release s'bme infol111atl011 to' the i-equestor. You claiIh'the submitted infol111ation is 
excepted frani disclosure under sections 552.101, 552_107, and 552.111 of the Govenunent 
Code. We '1.1ave considered the exceptions you claim and reviewed the submitted 
representativ¢, sample of information.l 

'We a~~,ume the "representative sample" of records submitted to tlllS office is truly representative of 
the requested records as a whole. See Open Records Decision Nos. 499 (1988),497 (1988). TIlls open records 
letter does not r~ach, and tllerefore does not autllorize the witllho1ding of, any other requested records to tlle 
extent those rec,Qrds contain substantially different types of information tllan that subnlltted to tlllS office. 
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Initially, we ~()te you have marked a pOliion of the submitted .infonnation as not responsive 
to the present request for inf01111ation. This decision does not address the public availability 
of the nonresponsive inf01111ation, and the university need not release it. 

Next, ,we Iiote the submitted inf01111ation includes completed repOlis subject to 
section 552.022 ofthe Gove111ment Code. Under section 552.022(a)(1), a completedrepOli, 
audit, evaluation, or investigation made of, for, or by a govennnental body is expressly 
public unless it either is excepted under section 552.108 of the Govenmlent Code or is 
expressly confidential under other law. Gov't Code § 552.022(a)(1). Although you raise 
section 552.107 of the Gove111ment Code for the completed reports, that section is a 
discretionaryexception to disclosure that protects the governmental body's interests and may 
be waived. S~e Open Records Decision Nos. 676 at 6 (2002) (section 552.107 not other law 
for purposes: of section 552.022); see also Open Records Decision No. 522 (1989) 
(discretionary exceptions in general). As such, it is not other law that makes infonnation 
confidential fcn- the purposes of section 552.022; therefore, the university may not withhold 
the reports ll~lder section 552.107. However, section 552.101 of the Government Code 
constitutes other law for purposes of section552.022. Therefore, we will therefore consider 
your argume1lt under section 552.101 for the infonnation subject to section 552.022 oHhe 
Govenmlent Code. In addition, the Texas Supreme Court has held the Texas Rules of 
Evidence ar~>other law" within the meaning of section 552.022(a). See.In. re City of 
Georgetown,,~3 S.W.3d 328,336 (Tex. 2001). Accordingly, we will consider your asseliion 
of the attomey-client privilege under Texas Rule of Evidence 503. We will also consider 
your remainillg arguments for the infol111ation not subject to section 552.022 of the 
Gove111ment Gode . 

. ', , , 

Rule 503(b)(1) of the Texas Rules of Evidence provides: 

',,: 

A client has a privilege to refuse to disclose and to prevent any other person 
:£i.-om <disclosing confidential cOlmmmications made for the purpose of 
facilit€J,ting the rendition of professional legal services to the client: 

:AA) between the client or a representative ofthe client and the client's 
lawyer or a representative of the lawyer; 

: (B) between the lawyer and the lawyer's representative; 

\~; (C) by the client or a representative ofthe client, or the client's lawyer 
.;, or a representative of the lawyer, to a lawyer or a representative of a 
C lawyer representing another patiy in a pending action and concerning 
.' a matter of connnon interest therein; 

i' (D) between representatives ofthe client or between the client and a 
~'t representative of the client; or 

:,) 
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> (E) among lawyers and their representatives representing the same 
',' client. 

TEX. R. EVID: :S03(b )(1). A cOlm1ll1l1ication is "confidential" ifnot intended to be disclosed 
to third persdns other than those to whom disclosure is made in fllliherance of the rendition 
of professional legal services to the client or those reasonablynecessaIY for the transmission 
of the conu1lltnication. TEX. R. EVID. 503(a)(5). 

Accordingly, in order to withhold attomey-client privileged infomlation from disclosure 
under Rule 503, a governmental body must (1) show the document is a conu1ll1l1ication 
transmitted b~tween privileged parties or reveals a confidential cOlm1ll1l1ication; (2) identify 
the parties involved in the conu1ll1l1ication; and (3) show the cOlm1llmication is confidential 
by explaining:that it was not intended to be disclosed to third persons aIld that it was made 
in furtherance of the rendition of professional legal services to the client. Upon a 
demonstTatiol1 of all tlu'ee factors, the docmnent containing privileged information is 
confidentialtlllder Rule 503 provided the client has not waived the privilege or the document 
does not fall within the purview ofthe exceptions to the plivilege enumerated in Rule 503( d). 
Pittsburgh Corning Corp. v. Caldwell, 861 S.W.2d 423, 427 (Tex. App.-Houston [14th 
Dist.] 1993, I~O writ). You indicate the submitted repOlis are cOlmnunications between the 
university's lC}gal counsel and its employees and officials made in furtheraIlce of professional 
legal services; to the university. Furthemlore, you indicate these cOlmnunications were, 
intended to b~,and have remained confidential. Therefore, the t1l1iversity may withhold the 
submitted reports under Texas Rule of Evidence 503. 

· .~ 

We now addl~~ss the infonnation not subject to section 552.022. Section 552.107(1) of the 
Govenmlent ~ode protects infonnation that lies within the attomey-client privilege. When 
asseliing the 'fl,ttorney-client privilege, a govemmental body has the burden of providing the 
necessary facts to demonstrate the elements of the privilege in order to withhold the 
infonnation at;issue. Open Records Decision No. 676 at 6-7 (2002). First, a govenunental 
body must dei''ri,onstrate the infomlation constitutes or documents a communication. IeZ. at 7. 
Second, the ponununication must have been made "for the purpose of facilitating the 
rendition of pt,ofessionallegal services" to the client govemmental body. TEX. R. EVID. 
503 (b )(1). Tlie privilege does not apply when an attomey or representative is involved in 
some capacity,other than that ofproviding or facilitating professional legal services to the 
client govenWlental body. In re Texas Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex. 
App.-Texar~~ana 1999, orig. proceeding) (attol11ey-client privilege does not apply if attol11ey 
acting in a c~?pacity other than that of attol11ey). Govenmlental attol11eys often act in 
capacities oth.~r than that of professional legal cOt1l1sel, such as administrators, investigators, 
or managers.", Thus, the mere fact that a cOlm1llmication involves an attomey for the 
govenunent 4;oes not demonstrate this element. 'Third, the privilege applies only to 
communications between or among clients, client representatives, lawyers, aIld lawyer 
representative.~. TEX. R. EVID. 503(b)(1)(A), (B), (C), (D), (E). Thus, a govenunental body 
must inform .£,his office of the identities aIld capacities of the individuals to whom each 

· ~ . 
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communicat{on at issue has been made. Lastly, the attomey-client privilege applies only to 
a confidentiaLconununication, id. 503(b)(1), meaning it was "not intended to be disclosed 
to third perso~ns other than those to whom disclosme is made in fmiherance of the rendition 
of professiongllegal services to the client or those reasonablynecessalY for the transmission 
of the cOlmml11ication." IeZ. 503(a)(5). Whether a cOlmml11ication meets this definition 
depends on tlje intent ofthe parties involved at the time the infonnation was cOlmnunicated. 
Osborne v. Johnson, 954 S.W.2d 180, 184 (Tex. App.-Waco 1997, no writ). Moreover, 
because the cJient may elect to waive the privilege at any time, a govenunental body must 
exp lain that tlie confidentiality of a communication has been maintained. Section 552.107 (1) 
generally exc,~pts an entire communication that is demonstrated to be protected by the 
attomey-cliel\t privilege unless otherwise waived by the govenunental body. See Huie v. 
DeShazo, 922. S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire cOlmnunication, 
including facJs contained therein). You asseli the remaining infonnation you have marked 
under sectioE~ 552.107 constitutes conmlunications between ll11iversity legal cOll11sel, 
employees, al,~d officials; You indicate the conununications at issue were made in the 
fmiherance o~legal services for the university. You also indicate that these cOlmnll11ications 
have not been;disclosed to non-privileged parties. Accordingly, the ll11iversitymaywithhold 
the remaininginfonnation you have marked under section 552.107 of the Govemment Code. 

You asseli t1i~ remaining infomlation is excepted fl.-om disclosure under the deliberative 
process privil~ge encompassed by section 552.111 of the Govemment Code. See Gov't Code 
§ 552.111; se.,e also Open Records Decision No. 615 at 2 (1993). Section 552.111 of the 
Govemment .. \Code excepts from public disclosure "an interagency or intraagency 
memorandun1: or letter that would not be available by law to a party in litigation with the 
agency." Gqy't Code § 552.111. The purpose of section 552.111 is to protect advice, 
opinion, andi;ecOlmnendation in the decisional process and to encourage open and fl.-ank 
discussion in~;the deliberative process. See Austin v. City of San Antonio, 630 S.W.2d 391, 
394 (Tex. App .. -SanAntonio 1982,nowlit); Open Records DecisionNo. 538 at 1-2 (1990). 

5':1 

In Open ReQQ.rds Decision No. 615, this office re-examined the statutory predecessor to 
section 552.l'h in light of the decision in Texas Department of Public Safety v. Gilbreath, 
842 S.W.2d.408 (Tex. App.-Austin 1992, no writ). We detemlined section 552.111 
excepts fr0nit: disclosure only those intemal cOlmml11ications that consist of advice, 
recommendat~ons, opinions, alld other material reflecting the policymaking processes ofthe 
govemmenta.,l;body. See Open Records Decision No. 615 at 5. A govenunental body's 
policymakinfL ['unctions do not encompass routine intemal administrative or persOlmel 
matters, and disclosure of infonnation about such matters wi11not inhibit free discussion of 
policy issues ~mong agency persOlU1el. Id.; see also City of Garland v. The Dallas Morning 
News, 22 S.W.3d 351 (Tex. 2000) (section 552.111 not applicable to persOlmel-related 
communicatiqns that did not involve policymaking). A govemmental body's policymaking 
fU~lctions do }nclude administrative and persOlmel matters of broad scope that affect the 
govenU11enta} body's policy mission. See Open Records Decision No. 631 at 3 (1995). 
Fmther, sectipn 552.111 does not protect facts and written observations of facts alld events 

~.! 
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that are sever~ble fi.-om advice, opinions, and recollli11endations. See ORD 615 at 5. But, if 
factual infonn,ation is so inextricably intertwined with mate11al involving advice, opinion, 
or recommel~dation as to make severance of the factual data impractical, the factual 
information~lsomay be withheld under section 552.111. See Open Records Decision 
No. 313 at 3 (1982). 

This office also has concluded a preliminary draft of a docmnent that is il~tended for public 
release in its final f01111 necessarily represents the drafter's advice, opinion, and 
reconunenda#on with regard to the, fonn and content of the final doclU11ent, so as to be 
excepted :6.'0111 disclosure under section 552.111. See Open Records Decision No. 559 at 2 

i""<, 

(1990) (applY;ii1g statutory predecessor). Section 552.111 protects factual infonnation in the 
draft that a1sq"will be included in the final version of the document. See id. at 2-3. Thus, 
section 552.111 encompasses the entire contents, including COlm11ents, underlining, 
deletions, an4 proofi:eading marks, of a preliminary draft of a policymaking document that 
will be re1eas~d to the public in its final fonn. See id. at 2. 

You state the:~emaining infonnation consists of draft versions ofthe officer ofthe registrar's 
budget p1an:pr is infonnation that reveals advice, opinions, and reconunendations of 
university en~:ployees regarding the office of the registrar. You contend these drafts reflect 
the advice, o]"inion, and recommendations of the lU1iversity employees as to the fonn and 
content of th~.final document. Upon review, we agree the remaining information consists 
of drafts of; a dOClU11ent relating to policymaking or the advice, opinion, and 
recommendatlons of university employees. You fmiher state the lU1iversity has released the 
final versionl,6f the budget plan to the pUblic. Upon review of your arglU11ents and the 
information ftt issue, we find you have established the deliberative process privilege is 
applicable tqi,:the remaining info1111ation. Therefore, the university may withhold the 
info1111ation i9U have marked under section 552.111 of the Govemment Code. 

In summary, the university may withhold the completed reports subject to section 552.022 
ofthe Goven~nent Code under rule 503 ofthe Texas Rules of Evidence. The university may 
withhold th~~: info1111ation not subject to section 552.022 you have marked lU1der 
section 552. fQ7 ofthe Gove111ment Code. The muversitymaywithhold the infol111ation you 
have marked}Jnder section 552.111 of the Govel11ment Code. 

r~.': 

This letter rul,fng is limited to the pmiicular infonnation at issue in this request m1d limited 
to the facts a~presented to us; therefore, this ruling must not be relied upon as a previous 
determinatiolf'regarding any other infol111ation or any other circm11stances. 

This ruling t#ggers impOliant deadlines regm'ding the rights and responsibilities of the 
govenm1ental.pody and ofthe requestor. For more infonnation conce111ing those rights and 
responsibiliti~s, please visit our website at http://www.oag.state.tx.us/openJindex orl.php, 
or call the ,Office of the Attol11ey General's Open Govenunent Hotline, toll fi.'ee, 
at (877) 673~6839. Questions concel11ing the allowable charges for providing public 

------_._----- --- - ~--~---
---~---
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infol111ation lJDder the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attol11ey:(J-eneral, toll free, at (888) 672-6787. 

Mack T. HarrIson 
Assistant AttOl11ey General 
Open Record~ Division 

MTH/em 

Ref: ID# 4f 0828 
, ~ 

Enc. Subnj,tted docmnents 

c: Requ¢stor 
(w/o ~ilc1osures) 


