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June 14,2011 

.; .. ;'( 

Ms. Janis K. ::rrampton 
City Attomey, 
City ofBryan~ 
P.O. Box 1000 
Bryan, Texas:'77805 

Dear Ms. Hm~lpton: 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

0R2011-08419 

You ask whether certain information is subject to required public disclosme under the 
Public Infomi.ation Act (the "Act"), chapter 552 ofthe Govemment Code. Yom request was 
assigned ID#:420558. 

The Bryan Pc5hce Depmiment (the "depaliment") received a request for the persomlel file of 
a named offic~r. You claim that the submitted infonnation is excepted from disclosme lmder 
section 552.1:,th ofthe Govemment Code. We have considered the exception you claim and 
reviewed the':~ubmitted infonnation. 

Initially, you:~tate the infonnation in ExhibitB is confidential pursuant to section 552.101 
of the Goveniment Code. Section 552: 10 1 excepts from disc16s11Ie "infonnation considered 
to be confide11tial by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.1 () 1. This section encompasses section 143.089 of the Local Govemment Code. 
You state the.City of Bryan is a civil service city under chapter 143 ofthe Local Govemment 
Code. Section 143 .089 contemplates two different types ofpersOlmel files: a police officer's 
civil service file that the civil service director is required to maintain, mld an intemal file that 
the police department may maintain for its own use. Local Gov't Code § 143.089(a), (g). 
In City of'>San Antonio v. Texas Attorney General, 851 S.W.2d 946 (Tex. 
App.-Austin1993, writ denied), the comi addressed a request for infonnation contained 
ina police officer's persOlmel file maintained by the police department for its use and the 
applicability:~f section 143.089(g) to that file. The records included in the depmimental 
personnel file.ielated to complaints against the police officer for which no disciplinmy action 
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was taken. The court determined that section 143.089(g) made the records confidential. See 
Local Gov't Code at 949; Attomey General Opinion JC-0257 at 6-7 (2000) (addressing 
functions of section 143.089(a) and (g) files). This confidentiality extends to any records 
maintained iIi the intemal file that reasonably relate to the police officer's employment 
relationship. See City a/San Antonio v. San Antonio Express-News, 47 S.W.3d 556 (Tex. 
App.-San A11tonio 2000, pet. denied). 

You state the inf0l111ation in Exhibit B is held in a personnel file maintained by the 
department under section 143.089(g). Based on your representation and our review of the 
information at issue, we conclude that the depmiment must withhold Exhibit B in its entirety 
under sectiOl'L552.l01 of the Gove1111nent Code in conjunction with section l43.089(g) of 
the Local Govenmlent Code. 

Section 552.10 1 also encompasses the federal Family mld Medical Leave Act (the "FMLA"). 
See 29 U.S.C.§ 2654 et seq. Section 825.500 of chapter V oftitle 29 ofthe Code of Federal 
Regulations icl.entifies the record-keeping requirements for employers that are subject to the 
FMLA. SubE\~ction (g) of section 825.500 provides that 

[r] ecqrds and documents relating to certifications, rec~aiifications or medical 
histories of employees or employees' family members, created for purposes 
of FI\1;LA, shall be maintained as confidential medical records in separate 
files/records E.-om the usual personnel files, and if ADA, as amended, is also 
applicable, such records shall be maintained in confonnance with ADA 
confiq.entiality requirements[], except that: 

\ (1) Supervisors and managers may be infonned regarding necessary 
" restrictions on the work or duties of an employee and necessary 
.•.• accOlmnodations; 

' .. (2) First aid mld safetypersOlmel may be infonned (when appropriate) 
.;i if the employee's physical or medical condition might require 
;.: emergency treatment; and 

.\ (3) Gove111111ent officials investigating compliance with FMLA (or 
;" other peliinent law) shall be provided relevant infonnation upon 

request. 

29 C.F.R. § ~}5.500(g). Upon review, we find the infonnation we marked Exhibit D is 
confidential under section 825.500 of title 29 ofthe Code of Federal Regulations. Fmiher, 
we find none,;of the release provisions of the FMLA apply to the infonnation. Thus, the 
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department must withhold the marked infonnation under section 552.101 ofthe Govennnent 
Code in conjllnction with the FMLA.! 

We note the i'emaining documents in Exhibit D, which we have marked, are subject to the 
Americans with Disabilities Act (the "ADA"), 42 U.S.C. § 12101 et seq., which is also 
encompassed by section 552.101 ofthe Govennnent Code. Because the FMLA defers to the 
confidentiality provisions of the ADA if the ADA is applicable, we will address whether 
these documents are confidential under the ADA. The ADA provides for the confidentiality 
of certain medical records of employees and applicants. See ie!. § 12112(d)(3), (4). 
Specifically, the ADA provides that information about the medical conditions and medical 
histories of applicants or employees must be (1) collected and maintained on separate fonns, 
(2) kept in separate medical files, and (3) treated as a confidential medical record. IeZ.; 29 
C.F.R. § 1630.14(b)(1), (c)(1), (d)(I). In addition, an employer's medical examination or 
inquiry into the ability of an employee to perfonn job-related fimctions is to be treated as a 
confidential wedical record. 29 C.F.R. § 1630.14( c); see also Open Records Decision 
No. 641 (19Q.6). The Equal Employment Opportunity Commission detennined medical 
infol111ation fQr the purposes ofthe AD A includes "specific infol111ation about an individual's 
disability and:related fimctionallimitations, as well as, general statements that an individual 
has a disability or that an ADA reasonable acconml0dation has been provided for a p8J.iicular 
individual." :$ee Letter from Ellen J. V argyas , Legal Counsel, EEOC, to Bany Kearney, 
Associate Gew.eral Counsel, National Labor Relations Board, 3 (Oct. 1, 1997). Federal 
regulations d,efine "disability" for the purposes of the ADA as "(i) [a] physical or mental 
impainnent that substantially limits one or more of the major life activities of such 
individual; (ii) [a] record of such an impainnent; or (iii) [b]eing reg8J.'ded as having such an 
impairment[T 29 C.F.R. § 1630.2(g). The regulations finiher provide that physical or 
mental impaipllent means: (1) any physiological disorder, or condition, cosmetic 
disfigurement,; or anatomical loss affecting one or more of the following body systems: 
neurological,,~nusculoskeletal, special sense organs, respiratory (including speech org8J.ls), 
cardiovascula,r, reproductive, digestive, genito-urinary, hemic and lymphatic, skin, and 
endocrine; 01'((2) any mental or psychological disorder, such as mental retardation, org8J.lic 
brain syndrowe, emotional or mental illness, and specific le8J.1ung disabilities. See ie!. 
§ 1630.2(h).(;Upon review, we find the ADA is applicable to the infonnation we have 
marked in Exllibit D. Accordingly, the department must withhold the infol111ation we have 
marked undel\section 552.101 in conjunction with the ADA.2 

Next, you claipl that a portion of Exhibit C, which consists ofinfol111ation peliaining to a 
medal of val of awarded to the named officer, is subj ect to section 58.007 of the Family Code. 

lAs our'ruling is dispositive for tilis infonnation, we need not address yom argument against the 
disclosure for this information. 

2As omruling is dispositive for tllis infonnation, we need not address yom argmnent against tile 
disclosure for this infol1mtion. 
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Section 552.1,01 of the Governinent Code also encompasses section 58.007 of the Family 
Code. Juvenile law enforcement records relating to conduct that occlUTed on or after 
September 1,':1997 are confidential under section 58.007. Section 58.007(c) provides as 
follows: ' 

Except as provided by Subsection (d), law enforcement records and files 
conce~11ing a child and inf01111ation stored, by electronic means or otherwise, 
concel;ling the child £1:om which a record or file could be generated may not 
be disylosed to the public and shall be: 

;, (1) if maintained on paper or microfihn, kept separate :5:om adult files 
.... and records' . , 

(2) if maintained electronically in the same computer system as 
! records or files relating to adults, be accessible under controls that are 
j; separate and distinct from controls to access electronic data 
',: concerning adults; and 

.,' (3) maintained on a local basis only and not sent to a central state or 
;, federal depository, except as provided by Sub chapters B, D, and E. 
:'i-'; .'., 
;, 

Fam. Code § 'S8.007( c). You claim a portion ofthe medal of valor nomination in ExhIbit C 
is confidentia.funder section 58.007. However, although the nomination references juvenile 
delinquent co.~lduct, it does not consist of a juvenile law enforcement record for plU-poses of 

'·'.r 

section 58.007. Therefore, none of the infOlmation in Exhibit C is confidential under 
section 58.00,7(c) of the Family Code, and the depaliment may not withhold it lmder 
section 552.101 of the Govennnent Code on that basis . 

. ;-. 

Section 552.191 also encompasses the conmlon-Iaw light ofplivacy. Common-law privacy 
protects infonilation that (1) contains highly intimate or embalTassing facts, the pUblication 
of which wOl}ld be highly objectionable to a reasonable person, alld (2) is not oflegitimate 
concern to the;public. See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,685 
(Tex. 1976).'1'0 demonstrate the applicability of common-law privacy, both prongs ofthis 

1 

test must be established. Id. at 681-82. This office has detelmined common-law privacy 
generally protects the identities of juvenile offenders. See Open Records Decision No. 394 
(1983); cf F~m. Code § 58.007(c). Uponl:eview, we dete1111ine the inf01111ation we have 
marked is higlily intimate or embalTassing alld not oflegitimate public interest. Therefore, 
the departme~it must withhold the infonnation we have marked in the remaining submitted 
infornlation lihder section 552.101 in conjunction with common-law privacy. 

In sunmlary,/the depaliment must withhold Exhibit B under section 552.101 of the 
Govermllent Code in conjunction with section 143.089(g) ofthe Local Govennnent Code. 
The departmel1t must withhold the infonnation we mm-ked lmder section 552.101 of the 
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Government Code in conjlU1ction with the FMLA and the ADA. The department must 
withhold the: infonnation we have marked in the remaining infornlation under 
section 552.1,01 ofthe Govenunent Code in conjlinction with conmlon-law privacy. As you 
raise no further exceptions to its disclosure, the remaining infornlation must be released. 

This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts a~presented to us; therefore, this ruling must not be relied upon as a previous 
detenninatioi1 regarding any other infonnation or any other circumstances. 

This ruling td.ggers impOliant deadlines regarding the rights and responsibilities of the 
govenmlental'body and ofthe requestor. For more infonnation concerning those rights and 
responsibiliti~s, please visit om website at http://www.oag.state.tx.us/open/index orl.php, 
or call the Office of the Attorney General's Open Govenmlent. Hotline, toll free, 
at (877) 673,c:6839. Questions concerning the allowable charges for providing public 
infonnation \U1der the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney'~eneral, toll free, at (888) 672-6787. 

Sincerely, 

~~~ 
Assistant AttQl11ey General 
Open RecordEi Division 

LRL/em 

Ref: ID# 420558 

Enc. Subniitted documents 

c: Requ~stor 
(w/o ~nc1osmes) 
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