
June 14,2011.: 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Mr. James G:Nolan 
Assistant Gei1~ral Counsel 
Texas Comp!'toller of Public Accolmts 
P.O. Box 13528 
Austin, Texa~,78711-3528 

Dear Mr. Nolan: 

0R2011-08420 

You ask whether certain inf01111ation is subject to required public disclosure under the 
Public Infonrption Act (the "Act"), chapter 552 ofthe Gove111ment Code. Your request was 
assigned ID# 421139 (Comptroller ID# 7113523189). 

The Texas Coinptroller of Public Accounts (the "comptroller") received a request for the bid 
proposals, an'yjoint proposals, and the BAFO submitted by P.D. Morrison Enterprises, Inc. 
("PDME") m~d. Office Depot in response to the 615-A1 statewide contract; correspondence 
between PDME, Office Depot, the comptroller, and the Office of the Att0111ey General 
pertaining tO~#le RFP mld the awarding of the contract; and any conespondence protesting 
the award. IY ou indicate you have redacted social security numbers pursuant to 
section 552.147 of the Govenmlent Code. 1 .. You state you have releas6d some of the 
requested information. You claim pOliions of the submitted inf01111ation are excepted from 
disclosure UIl~er sections 552.107 and 552.111 of the Goyennnent Code. Although the 
comptroller t~kes no positio;noh the matter, you state that release ofthe remaining submitted 
infomlation may implicate the proprietary interests of PDME mld Office Depot. 
Accordingly,';you inform us, and provide doclmlentation showing, that the comptroller 
notified PDM.:Jj and Office Depot ofthe request mld of their right to submit arguments to this 
office as to why the submitted infomlation should not be released. See Gov't Code 
§ 552.305(d):(permitting interested third pmiy to submit to att0111ey general reasons why 
requested inf,qrmation should not be released); Open Records Decision No. 542 (1990) 
(statutory predecessor to section 552.305 pennitted govemmental body to rely on interested 

,I .. 

third party t~,_ raise and explain applicability of exception to disclosure lmder celiain 
circumstance~D. We have received comments fi:om representatives of PDME and Office 

ISectiOli 552.147(b) of the Govel1lment Code authorizes a governmental body to redact a living 
person's social_S.~curity lllU11ber fi:0111 public release witl~out the necessity of requesting a decision fi:0111 this 
office under the· Act. Gov't Code § 552.147(b). 
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Depot. We have considered the submitted arguments and reviewed the submitted 
infol11lation,:8, pOliion of which is a representative sample.2 

Initially, you infol11l us that a portion ofthe requested third paliyinfonnation was the subject 
of a previous:request for information, in response to which this office issued Open Records 
Letter No. 2011-069l8A (2011). In that ruling, we fOlmd the comptroller must withhold 
Office Depot's pricing infol11lation under section 552.110(b) ofthe GoVel11111ent Code and 
must release the remaini)lg infonnation at issue. We conclude that, as we have no indication 
that the law, facts, and circumstances on which the prior ruling was based have Challged, the 
comptroller niust co'ntinue to rely on that ruling as a previous detennination alld withhold or 
release the sanle information in accordance with Open Records Letter No. 201l-06918A. 
See Open Re<;ords Decision No. 673 (2001) (so long as law, facts, and circmnstances on 
which prior ruling was based have not changed, first type of previous detennination exists 
where reques~ed infol11lation is precisely Sallle infol11lation as was addressed in a prior 
attol11ey gener'al ruling, ruling is addressed to Sallle govel11mental body, alld ruling concludes 
that infol11lation is or is not excepted :B:om disclosure). 

The comptroller contends the infonnation it has marked under section 552.107(1) of the 
Govermnent Code is excepted under that section, which protects infonnation coming within 
the attol11ey-cJient privilege. Gov't Code § 552.107(1). When asserting the attol11ey-client 
privilege, a ;govel11mental body has the burden of providing the necessary facts to 
demonstrate the elements ofthe privilege in order to withhold the infonnation at issue. Open 
Records Decision No. 676 at 6-7 (2002). First, a govel11mental body must demonstrate that 
the infonnatipn constitutes or documents a communication. Id. at 7. Second, the 
conu11lmicatipn must have been made "for the purpose of facilitating the rendition of 
professionall13gal services" to the client govenunental body. TEX. R. BVID. 503(b)(1). The 
privilege do~§not apply when an attol11ey or representative is involved in some capacity 
other than tl}.at of providing or facilitating professional legal services to the client 
govenunentaL body. In re Tex. Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex. 
App.-Texarkalla 1999, orig. proceeding) (att0111ey-client privilege does not apply if att0111ey 
acting in a C:cJ.pacity other than that of att0111ey). Govenunental att0111eys often act in 
capacities othy,r than that of professional legal counsel, such as administrators, investigators, 
or managers.!: Thus, the mere fact that a cOlm11lmication involves all attorney for the 
govenunent qoes not demonstrate this element. Third, the privilege applies to only 
communicatipns between or among clients, client representatives, lawyers, and lawyer 
representativ~~s. TEX. R. BVID. 503 (b)(1)(A)-(B). Thus, a govenunental body must infonn 
this office oOlle identities alld capacities of the individuals to whom each communication 
at issue has "Q:(3en made. Lastly, the att0111ey-client privilege applies to only a confidential 
communicatip,n, id. 503(b)(1), meaning it was "not intended to be disclosed to third persons 
other than th9~e to whom disclosure is made in fmiherance of the rendition of professional 

,. 
'~J'~/ 

2We assume that the representative sample of records submitted to tllis office is truly representative 
of the requestecl/i-ecords as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open 
records letter dotes not reach and, therefore, does not authorize the withholding of any other requested records 
to the extent that~those records contain substantially different types of information than that subnlitted to this 
office. :? 
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legal service~i to the client or those reasonably necessary for the transmission of the 
conu11l111icatldn." Id. 503(a)(5). Whether a cOlm11l111ication meets this definition depends 
on the intent 6Jthe parties involved at the time the infonnation was commlmicated. Osborne 
v. Johnson, 95'4 S.W.2d 180,184 (Tex. App.-Waco 1997, no pet.). Moreover, because the 
client may el:~'Ct to waive the privilege at any time, a governmental body must explain that 
the confident~ality of a conununication has been maintained. Section 552.107(1) generally 
excepts an elitire communication that is demonstrated to be protected by the attomey-client 
privilege unl@~s othelwise waived by the govenmlental body. See Huie v. DeShazo, 922 
S.W.2d 920, :~23 (Tex. 1996) (privilege extends to entire communication, including facts 
contained thei"ein). 

You state the infonnation you have marked ll11der section 552.107 constitutes e-mail 
conu11l111icatibns amongst comptroller attomeys and employees that were made for the 
purpose of prbviding legal services to the comptroller. You state the cOlmnunications were 
intended to be confidential and have remained confidential. Based on your representations 
and our reviey,r, we find the comptroller may withhold the infomlation you marked ll11der 
section 552.1,97(1) of the Govenunent Code.3 

Next, we notb some of the infonnation that PDME and Office Depot argue should be 
excepted, suc:l~ as unit and bottom-line pricing, was not submitted by the comptroller for our 
review. Witl1.~the exception of the infonnation subject to the previous detemlination, this 
ruling does nqt address infOlmation that was not submitted by the comptroller and is limited 
to the inforil;tation submitted as responsive by the comptroller. See Gov't Code 
§ 552.301(e)G;i)(D) (govenunental body requesting decision from Attomey General must 
submit copy Qf specific infonnation requested). 

"", .. 

PDME and Office Depot contend that their proposals may not be disclosed because the 
infomlation <l,t issue was marked confidential. However, infonnation is not confidential 
under the Actj#mply because the paliy sUbmitting the information anticipates orrequests that 
it be kept cOl:jidential. Indus. Found. v. Tex: Indus. Accident Ed., 540 S.W.2d 668, 677 
(Tex. 1976). In other words, a govermnental body cannot, tlu·ough an agreement or contract, 
ovenule or re;l?eal provisions of the Act. Attomey General Opinion JM-672 (1987); Open 
Records Deci~ion Nos. 541 at 3 (1990) ("[T]he obligations of a govenunental body under 
[the predeces,s,-or to the Act] Calmot be compromised simply by its decision to enter into a 
contract."); 2;Q3 at 1 (1978) (mere expectation of confidentiality by person supplying 
infomlation dR,es not satisfy requirements of statutory predecessor to Gov't Code § 552.110). 
Consequent1);\~ unless the infonnation falls within an exception to disclosure, it must be 
released, noty{ithstanding ally expectations or agreement specifying otherwise . 

. '.: 
,: .. 
\:~~,. 

PDME and Office Depot raise section 552.104 of the Govenunent Code. Section 552.104, 
however, is aqiscretionary exception that protects only the interests of a govenunental body, 
as distinguislwd from exceptions that al·e intended to protect the interests of third paliies. 

3 As o&\-uling is dispositive, we need not address yom argllllent lillder section 552.111 of the 
Govenlllent Co#e for a portion of the submitted information. 
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See Open ,Records Decision Nos. 592 (1991), 522 (1989) (discretionary exceptions in 
general). As 'Office Depot acknowledges, the comptroller does not raise section 552.104 as 
an exceptior(lto disclosure. Therefore, the comptroller may not withhold any of the 
infol111ation ~t issue pursuant to section 552.104. See ORD 592 (govenllnental body may 
waive sectiOl'{552.l04). 

'" 

PMDE and Office Depot claim'the submitted infonnation at issue is excepted under 
section 552;T10 of the Goven1l11ent Code, which protects (1) trade secrets, and (2) 
commercialbr financial information, the disclosure of which would cause substantial 
competitive 11al111 to the person fi.·om whom the infol111ation was obtained. See Gov't Code 
§ 552. 11 o (a}i' (b). Section 552.110(a) protects trade secrets obtained fi.·om a person and 
privileged or;;~confidential by statute or judicial decision. Id. § 552.l10(a). The Texas 
Supreme COUl1: has adopted the definition oftrade secret from section 757 of the Restatement 
ofTOlis. See'Hyde Corp. v. Huffines, 314 S.W.2d 763 (Tex. 1957); see also Open Records 
Decision No.,552 (1990). Section 757 provides that a trade secret is: 

any fonnula, pattel11, device or compilation of infonnation which is used in 
one's:ibusiness, and which gives him an opportunity to obtain an advantage 
over ~pmpetitors who do not lmow or use it. It may be a formula for a 
chemi¢al compound, a process of manufactlU'ing, treating or preserving 
materials, a pattern for a machine or other device, or a list of customers. It 
differs.yfi.·om other secret information in a business ... in that it is not simply 
infon'»i:ation as to single or ephemeral events in the conduct of the 
busin\;.ss . . . . A trade secret is a process or device for continuous use in the 
operCl!t.t.on ofthe business .... [It may] relate to the sale of goods or to other 
operations in the business, such as a code for detenniningdiscOlU1ts, rebates 
or other concessions in a plice list or catalogue, or a list of specialized 
custom,ers, or a method ofbooldceeping or other office management. 

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Huffi'nes, 314 S.W.2d at 776. In 
determining :yhether patiicular infonnation constitutes a trade secret, this office considers 
the Restatem~nt's definition of trade secret as well as the Restatement's list of six trade 
secret factors\i~ RESTATEMENT OF TORTS§ 757 cmt. b (1939). This office must accept a 
claim that inf,ql1nation subj ect to the Act is excepted as a trade secret if a prima facie case 

4The R~statemel1t of Torts lists the following six factors as indicia of whether illiolTIlation constitutes 
a trade secret:~'". 

(1) the'~xtent to which the illiOl111ation is Imowl1 outside of [the company]; 
(2) th~:~htel1t to which it is known by employees and other il1Volved ill [the company's] 
busine~.s; 
(3) the!.extent of measures taken by [the company] to guard the secrecy of the illionnation; 
(4) the,;yalue of the illfOl111ation to [the company] and [its] competitors; 
(5) the.c);!llount of effort or money expended by [the company] ill developmg the illionnation; 
(6) the '~ase or difficulty with which the illiormation could be properly acquil'ed or duplicated 
by oth~rs. 

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Open Records Decision Nos. 319 at2 (1982), 306 at2 
(1982),255 at 2,,(1980). 

,.'; ,', 
I,' 
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for the exception is made and no argmnent is submitted that rebuts the claim as a matter of 
law. See ORQ 552 at 5. However, we cannot conclude that section 552.110(a) is applicable 
unless it has been shown that the infonnation meets the definition of a trade secret and the 
necessary factors have been demonstrated to establish a trade secret claim. See Open 
Records Deci~ion No. 402 (1983). 

Section 552::11 O(b) protects "[ c ] Olllillercial or financial infonnation for which it is 
demonstratecl:based on specific factual evidence that disclosure would cause substantial 
competitive haml to the person fi."om whom the infonnation was obtained[.]" Gov't Code 
§ 552.11 O(b }'~"This exception to disclosure requires a specific factual or evidentimy showing, 
not conclusory or generalized allegations, that substantial competitive injury would likely 
result fi."omrelease ofthe infonnation at issue. Id.; see also Open Records Decision No. 661 
at 5-6 (1999)(to prevent disclosure of commercial or financial information, party must show 
by specific factual evidence, not conclusory or generalized allegations, that release of 
requested infh1111ation would cause that party substantial competitive hal1ll). 

Having consi:¢ered their submitted arguments, we find that PDME and Office Depot have 
failed to dem~nstrate that any of their infomlation at issue meets the definition of a trade 
secret, nor ha.ye PDME alld Office Depot demonstrated the necessary factors to establish a 
trade secret :,9laim for this infonnation. See ORD 319 at 3 (infol111ation relating to 
organization ;:'and persOlmel, market studies, and qualifications and experience are not 
ordinarily eX2~pted fi."om disclosure under statutory predecessor to section 552.110). Thus, 
none of PD:f1E's or Office Depot's infol111ation at issue may be withheld under 
section 552.L.JO(a) of the Govenllnent Code. In addition, we find that PDME and Office 
Depot have ~nade only conclusory allegations that the release of the infonnation each 
company seelg:s to withhold would result in substalltial dalnage to their competitive positions. 
Thus, PDMEiand Office Depot have not demonstrated that Substalltial competitive injury 
would result :6(om the release of any ofthe infonnation at issue. See Open Records Decision 

·k' 

Nos. 661, 50~:at 5 (1988) (because bid specifications and circumstances would change for 
future contra~ts, asseliion that release of bid proposal might give competitor tmfair advantage 
on future COl\ttacts is too speculative), 319 at 3. Accordingly, none ofPDME's or Office 
Depot's inf01;t:Pation at issue may be withheld under section 552.11 O(b). 

r,,;.:' 

In summal"y, i~e comptroller must continue to rely on Open Records Letter No. 2011-06918A 
as a previous,:~etennination and withhold or release the infonnation subj ect to that mling in 
accordance therewith. The comptroller may withhold the infonnation you have mal"ked 
under sectiOI!,:\552.107 of the Govenllnent Code. The remaining infonnation at issue must 
be released. ,I"~ 

:;-, 

This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts a§.'presented to us; therefore, this ruling must not be relied upon as a previous 
determinatio~;regarding any other infonnation or ally other circumstances. 

This ruling triggers impOliant deadlines regarding the lights and responsibilities of the 
govenllnenta:J.!body and ofthe requestor. For more infonnation conceming those rights and 
responsibilitiHs, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 

.... 

.. ~: .. 
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or call the;pffice of the Attomey General's Open Govemment Hotline, toll fi-ee, 
at (877) 673t6839. Questions conceming the allowable charges for providing public 
information lNlder the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney :(Jeneral, toll fi-ee, at (888) 672-6787. 

Sincerely, 

~~~ 
Laura Ream ;pemus 
Assistant Attprney General 
Open Record~ Division 

LRL/em 

>: .. 
Ref: ID# 4~113 9 

.':'" 
". 

Enc. Subnl,~tted documents 
.( 

c: Requ~~tor 
(w/o ~ilc1osures) 

Mr. I({ui J. Hamrock 
McK¥iina Long & Aldridge, LLP 
Attor*,.~Ys for Office Depot 
1900 tz Street, NOlihwest 
Wash,l~lgton, D.C. 20006-1108 
(w/o ~nc1osures) 

::-e: 

Ms. Iibmlie Carothers 
N atio~1al Account Manager 
P.D. MOlTison Enterprises, Inc. 
1120 Joro Grande Boulevard, Building 2, Suite 208 
Ceda/Park, Texas 78613 
(w/o ~rc1osures) 


