
June 14,2011 

Ms. Sharae N. Bassett 
Assistant CityAttomey 
City of Beamuont 
P.O. Box 3827 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Beaumont, Texas 77704-3827 

. ~, 
.' 

Dear Ms. Bassett: 

0R2011-08428 

You ask whether certain infonnation is subject to required public disclosure under the 
Public Infon-r1ation Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID#420441. 

The City of Beaumont (the "city") received a request to review e-mails of a named city 
attomey fTonJ:the attomey' scity-operated computer dming a specified time period. You state 
the city will provide some ofthe requested infonnation to the requestor. You claim that the 
remaining requested information is excepted from disclosure lmder sections 552.103, 
552.105, 552:)06, 552.107, 552.111, and -552.137 of the Govennnent Code. We have 
considered the exceptions you claim and reviewed the submitted representative sample of 
information. 1" 

Initially, we understand you to argue that the infonnation in Exhibit 3 was the subject of a 
previous requ~st for infonnation, in response to which this office issued Open Records Letter 
No. 2011-07488 (2011). See Open Records Decision No. 673 (2001) (so long as law, facts, 
and circumstances on which prior ruling was based have not changed, first type of previous 
detemlinatiOl1; exists where requested information is precisely the same infomlation as was 
addressed in ci;prior attomey general ruling, ruling is addressed to same govenunental body, 
and ruling concludes that information is or is not excepted from disclosure). However, we 

'I 

IThis l~iter ruling aSSlUlles that the submitted representative sample of information is iTuly 
representative qf, the requested infol111ation as a whole. This lUling does not reach, and therefore does not 
authorize, the '?iithholding of any other requested infonnation to the extent that the other infOlIDation is 
substantially dif~erent than that submitted to tIns office. See Gov't Code §§ 552.301(e)(1)(D), .302; Open 
Records Decisi611 Nos. 499 at 6 (1988), 497 at 4 (1988). 
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note the infonnation you submitted as Exhibit 3 is dated after March 9, 2011-the date the 
city received the previous request for infonnation-and, thus, was not previously ruled upon. 
Accordingly,we will consider your argument against disclosure of Exhibit 3. 

Next, we note the city failed to comply with section 552.301 of the Govenmlent Code in 
requesting this decision. Section 552.301 describes the procedural obligations placed on a 
govenmlentaI:bodythat receives a written request for infonnation that it wishes to withhold. 
Pursuant to section 552.301 (b), a govermnental body must ask for a decisiOll from this office 
and state the exceptions that apply not later than the tenth business day after the date of 
receiving a written request for infol111ation. Gov't Code § 552.301(b). Section 552.308 
states: 

(a) When this subchapter requires a request, notice, or other document to be 
submitted or otherwise given to a person within a specified period, the 
requirement is met in a timely fashion if the doclU11ent is sent to the person 
by first class Unites States mail or common or contract canier properly 
addre~sed with postage ot handling charges prepaid and: 

; 
, .~ 

, (1) it bears a post office cancellation mark or a receipt mark of a 
i:' common or contract canier indicating a time within that period; or 

T: (2) the person required to submit or otherwise give the dOClIDlent 
3, furnishes satisfactory proof that it was deposited in the mail or 
. common or contract carrier within that period. 

\,'\ 

Ie!. § 552.308'(a). You state the city received the request for infonnation on March 22,2011. 
Thus, we find'the city's ten-business-day deadline was AprilS, 2011. See ie!. § 552.301(b). 
We received ~he city's request for a ruling and the infonnation you seek to withhold on 
April 8, 2011 l, The envelope in which you submitted the request for a ruling does not contain 
a postmark d0:te. Further, the city has not nU11ished satisfactory proof the request for a ruling 
was depositec;l in the mail within the ten-business-day deadline. Thus, we are unable to 
detel111ine the,city mailed its request for a ruling within the ten-business-day deadline. See 
ie!. § 552.308(?-) (prescribing standards for timeliness of action by United States or common 
or contract carrier). Consequently, we find the city failed to comply with the procedural 
requirements:xnandated by section 552.301. 

Pursuant to s;ection 552.302 of the Govenmlent Code, a govel11mental body's failure to 
comply with the procedural requirements of section 552.301 results in the legal preslU11ption 
that the information is public and must be released lIDless the governmental body 
demonstrates .. a compelling reason to withhold the information to overcome this presumption. 
Id. § 552.302:;: Simmons v. Kuzmich, 166 S.W.3d342, 350 (Tex. App.-FOli WOlih 2005, 
no pet.); Hmtpock v, State Bd. of Ins., 797 S.W.2d 379,381-82 (Tex. App.-Austin 1990, 
no writ) (gov~punental body must make compelling demonstration to overcome presumption 
of opelmess ptu-suant to statutory predecessor to section 552.302); Open Records Decision 
No. 630 (199,4). A compelling reason generally exists when infOlmation is confidential by 
law or third-wniy interests are at stake. See Open Records Decision Nos. 630 at 3,325 at 2 
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(1982). AlthQugh you raise sections 552.103, 552.105, 552.106, 552.107, and 552.111 of 
the GoVel1.ml~nt Code, these sections are discretionary exceptions to disclosure that protect 
a governmental body's interests and may be waived. See Dallas Area Rapid Transit v. 
Dallas MOrTting Nevils, 4 S.W.3d 439, 475-76 (Tex. App.-Dallas 1999, no pet.) 
(goVel1.U11ental body may waive section 552.103); Open Records Decision Nos. 677 at 10 
(2002) (attorrLeyworkproduct privilege under section 552.111 maybe waived), 676 at 10-11 
(2002) (attoni.ey-client privilege lU1der section 552.107(1) may be waived), 665 at 2 n.5 
(2000) (discr~tionary exceptions in general), 663 at 5 (1999) (lU1timelyrequest for decision 
resulted in waiver of discretionary exceptions), 564 (1990) (statutory predecessor to 
section 552.105 subject to waiver). Thus, in failing to comply with section 552.301, the city 
has waived its arguments under sections 552.103, 552.105, 552.106, 552.107, and 552.111, 
and may not;withhold the infol1.nation at issue on these bases. However, you also raise 
section 552.~37 of the Government Code for portions of the infol1.nation in Exhibit 14. 
Section 552.137 constitutes a compelling reason to withhold infornlation. Additionally, we 
note pOliions,ofthe infol1nation at issue are subject to sections 552.101 and 552.117 of the 
GoVel1U11ent!~Code, which also constitute compelling reasons against disclosure.2 

Accordingly,~;':xve will consider the applicability of sections 552.101, 552.117, and 552.137 
to the infornl~tion at issue. 

I:: :,. 

Section 552. hO 1 of the GoVel1.mlent Code excepts from disclosure "infol1nation considered 
to be confide~~tial by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.1:01. Section 552.101 encompasses the COlllinon-law right of privacy, which 
protects inforination ifit (1) contains highly intimate or embalTassing facts, the pUblication 
of which wOl,lJd be highly objectionable to a reasonable person, and (2) is not oflegitimate 
concel11 to t1l~ pUblic. Indus. Found. v. Tex. Indus. Accident Ed., 540 S.W.2d 668, 685 
(Tex. 1976). )ro demonstrate the applicability of common-law privacy, both prongs of this 
test must be established. Id. at 681-82. The type of infol1.nation considered intimate and 
embarrassing:by the Texas Supreme Court in Industrial Foundation included infol1.nation 
relating to sex~lal assault, pregnancy, mental or physical abuse in the workplace, illegitimate 
children, PSY~fliatric treatment of mental disorders, attempted suicide, and injuries to sexual 
organs. Id. ~t 683. This office has found that some kinds of medical infol1.nation or 
infol111ation ~l:dicating disabilities or specific illnesses are excepted :5:om required public 
disclosme ll11~er common-law privacy. See Open Records Decision Nos. 470 (1987) (illness 
from severe ~motional and job-related stress), 455 (1987) (prescription drugs, ilhlesses, 
operations, aHd physical handicaps). Whether infol1.nation is subject to a legitimate public 
interest and therefore not protected by cOlllinon-law privacy must be detelmined on a case­
by-case basi~;" See Open Records Decision No. 373 (1983). Upon review, we find that the 

" 

infol111ation we have marked in Exhibit 12 is highly intimate or embalTassing and not of 
legitimate pli~lic concern. Therefore, the city must withhold the infOlmation we have 
marked purs\}ant to section 552.101 of the Government Code in conjlU1ction with 
common-law,vrivacy. 

2The Office ofthe Attorney General will raise mandatOlY exceptions on behalf of a governmental body, 
but ordinarilywiil not raise other exceptions. See Open Records Decision Nos. 481 (1987),480 (1987), 470 
(1987). " 

:.~ .. 
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Section 552.1"17 of the Government Code excepts from disclosure the home addresses and 
telephone 11ln11bers, social security 11lunbers, and family member infonnation of CUlTent or 
former offici?ls or employees of a govenmlental body who request that this information be 
kept conficle~ltial under section 552.024 of the Govenmlent Code. Gov't Code 
§ 552.117(a)(1). Section 552.117 is also applicable to personal cellular telephone mmlbers, 
provided the 'cellular telephone service is not paid for by a governmental body. See Open 
Records Decision No. 506 at 5-6 (1988) (statutory predecessor to section 552.117 of the 
Govemment .'Code not applicable to cellular telephone numbers provided and paid for by 
govenmlentaFbody and intended for official use). Whether a paliicular piece of infornlation 
is protected By section 552.117(a)(1) must be detennined at the time the request for it is 
made. See Open Records Decision No. 530 at 5 (1989). Therefore, a govennnental body 
must withhold infonnation under section 552.117 on behalf of current or former officials 
or employees only if these individuals made a request for confidentiality under 
section 552.024 prior to the date on which the request for this infonnation was made. 
Accordingly,:jf the officials or employees whose information is at issue timely elected to 
keep their pE(l',sonal infonnation confidential pursuant to section 552,024, the city must 
withhold the "qellular telephone munbers we marked in Exhibits 5, 6, and 13, alld the home 
address we lTi.arked in exhibit 12, lmder section 552.117(a)(1). However, the city must 
withhold theqellular telephone munbers we have marked only lfthe officials or employees 
pay for the cellular telephone service with personal TImds. The city may not withhold this 
infomlation llnder section 552.117 for those officials or employees who did not make a 
timely electiQ!l to keep the infonnation confidential. 

;1;.­

.. ' .... 

Section 552)37 of the Govennnent Code excepts from disclosure "an e-mail address of a 
member ofth¢ public that is provided for the purpose of cOlmnlmicating electronically with 
a govenmlent·al body," unless the member ofthe public consents to its release or the e-mail ,', 
address is of?; type specifically excluded by subsection (c). Gov't Code § 552. 137(a)-(c). 
Section 552.107 is not applicable to all institutional e-mail address, an Internet website 
address, the gyneral e-mail address of a business, an e-mail address of a person who has a 
contractual r~lationship with a govennnental body, or an e-mail address maintained by a 
governmentab:,entity for one of its officials or employees. The e-mail addresses at issue al'e 
not any o fther,types' specifically excluded by section 552.137(c). Accordingly, the city must 
withhold the i::~mail address you have marked in Exhibit 14 and must generally withhold the 
e-mail addre$ses we have marked' in Exhibits 5 through 13 alld Exhibit 15 under 
section 552.1'87 of the Govennnent Code lmless the owners of the addresses have v: ~ 

affirmativelYyonsented to their release under section 552.13 7(b). However, we note some 
of the e-mail\(addresses we have marked are associated with public lmiversities. If these 
individuals m;e employees of the lmiversities, then their e-mail addresses are not excepted .. 
under sectioIJ,; 552.137 and must be released. If these individuals are students of the 
universities, then their e-mail addresses are excepted from disclosure lmder section 552.137 
and must be withheld, unless the individuals at issue consent to their disclosure.3 

:' 

3We n()t'e tIllS office issued Open Records Decision No. 684 (2009), a previous deterinination to all 
govemmental bbdies authorizing them to withhold ten categories ofinfoIDlation, including an e-mail address 
of a member onlie public lU1der section 552.137 of the Government Code, without the necessity of requesting 
an attomey genci.J;al decision. 

: . ~ 
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In summary:tl) the city must withhold the infonnation we have marked in Exhibit 12 under 
section 552.1.91 ofth~ Govemment Code in conjlmction with common-law privacy; (2) to 
the extent tIle officials or employees whose infonnation is at issue timely-elected 
confidentiality under section 552.024 and pay for the cellular service with personal flmds, . 
the city mus(Withhold the infol111ation we have marked in Exhibits 5, 6, 12, and 13 lmder 
section 552.1J 7(a)(I) of the Government Code; and (3) the city must withhold the e-mail 
address youllave marked in Exhibit 14 and the e-mail addresses we have marked in 
Exhibits 5 tlU':9ugh 13 and Exhibit 15 under section 552.137 of the Govermnent Code unless 
the owners o£:the addresses have consented to their release. However, ifthe marked public 
university e-Illail addresses belong to employees ofthe universities, then the e-mail addresses 
are not excep}ed under section 552.137 and must be released. The city must release the 
remaining int0l111ation at issue. 

';/' 

This letter ru~ing is limited to the particular infonnation at issue in this request and limited 
to the facts as:'presented to us; therefore, this ruling must not be relied upon as a previous 
detemlinatio~'Tegarding any other infol111ation or any other circumstances. 

This ruling ~ilggers impoliant deadlines regarding the rights and responsibilities of the 
govenllnentc4\body and ofthe requestor. For more infonnation concel11ing those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the qffice of the Attol11ey General's Open Govenllnent Hotline, toll free, at 
(877) 673-6a;~9. Questions concerning the allowable charges for providing public 
infonnation lil1der the Act must be directed to the Cost Rules Administrator ofthe Office of 

,,' 

the Attorney ,General, toll free at (888) 672-6787. 
",' 

:1 

~L7~ ~M 
~S~y E. H~le au 

( 

Assistant Att9l11ey General 
Open Record~ Division 

,:'-i: 

LEH/em !{ 

Ref: ID# 420441 
'::r 

Enc. Subnf,~~ted documents 

c: Reque~tor 
(w/o ~nc1osures) 


