ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

June 15,201 1

Mr. Charles H. Weir
Assistant Clty Attorney
City of San Antonio

P.O. Box 839966

San Antonio,i’;Texas 78283

OR2011-08511
Dear Mr. Weir:

You ask whqfher certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned DD# 420724 (COSA File No. ORRW000291).

The City of San Antonio (the “city”) received arequest for information relating to a specified
internal 1ffa];rs investigation. You claim that portions of the submitted information are
excepted ﬁom disclosure under sections 552.101, 552.108, 552.117, and 552.137 of the
Government Code We have considered 'the exceptions you claim and reviewed the
submitted information. We have also received and considered comments submitted by the
requestor. See Gov’t Code § 552.304 (providing that interested party may submit written
comments 1ega1 ding why information should or should not be released).

Initially, we note that, in the requestor’s submitted comments, the requestor states she
consents to the city redacting e-mail addresses, a specified firearm serial number, and home
addresses. Therefore, that information is not responsive to the present request for
information. “This ruling does not address the public availability of any information that is
not responsive to the request, and the city need not release such information. Accordingly,
we need not address your arguments against disclosure under sections 552.108 and 552.137
of the Govemment Code.

Next, we addi’éss the requestor’s assertion that the city failed to comply with the procedural
requirements; of section 552.301(e-1) of the Government Code. The requestor contends that
the copy of the written comments sent to her without the city’s Attachment I, which provided
the substance}_gf the city’s arguments under section 552.101, were not sufficient and conceal
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the ar gumenfs the city has made to this office. Section 552.301(e-1) of the Government
Code requires a governmental body that submits written comments to the attorney general
under section 552.301(e)(1)(A) to send a copy of those comments to the person who
requested the information from the governmental body within fifteen business-days of
receiving the request for information. Gov’t Code § 552.301(e-1). Pursuant to
section 55 2.3,’Q2 of the Government Code, a governmental body’s failure to comply with the
procedural requirements of section 552.301 results in the legal presumption that the
information is public and must be released unless the governmental body demonstrates a
compelling réason to withhold the information to overcome this presumption. Id. § 552.302;
Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex. App.—Fort Worth 2005, no pet.); Hancock
v. State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990, no writ)
(governmentdl body must make compelling demonstration to overcome presumption of
openness pursuant to statutory predecessor to section 552.302); Open Records Decision
No. 630 (1994). A compelling reason generally exists when information is confidential by -
law or third-party interests are at stake. See Open Records Decision Nos. 630 at 3, 325 at 2
(1982). Regardless of whether the city failed to meet its section 552.301(e-1) burden,
section 552.101 is amandatory exception that constitutes a compelling reason sufficient to
overcome thepresumption of openness caused by the failure to comply with section 552.301.
See Gov’t Code §§ 552.007,.352. Accordingly, we will consider the city’s argument under
section 552.101.

Section 552.1:01 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses the common-law right of privacy, which
protects information if it (1) contains highly intimate or embarrassing facts, the publication
of which would be highly objectionable to a reasonable person, and (2) is not of legitimate
concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of this
test must be established. Id. at 681-82. The type of information considered intimate and
embarrassing/by the Texas Supreme Court in Industrial Foundation included information
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate
children, psyg'hiatric treatment of mental disorders, attempted suicide, and injuries to sexual
organs. Id. at 683. This office has found that some kinds of medical information or
information indicating disabilities or specific illnesses are excepted from required public
disclosure under common-law privacy. See Open Records Decision Nos. 470 (1987) (illness
from severe emotional and job-related stress), 455 (1987) (prescription drugs, illnesses,
operations, and physical handicaps). Whether information is subject to a legitimate public
interest and therefore not protected by common-law privacy must be determined on a case-
by-case basis;;v; See Open Records Decision No. 373 (1983). In this instance, we find that the
information We have marked is highly intimate or embarrassing and not of legitimate public
concern. Therefore, the city must withhold the information we have marked pursuant to
section 552.10Q1 of the Government Code in conjunction with common-law privacy.

Section 552. l;_;i7(a)(2) of the Government Code excepts from public disclosure the current
and former home addresses and telephone numbers, social security number, and family
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member infoﬂnation of a peace officer, regardless of whether the peace officer made an
election under sections 552.024 or 552.1175 of the Government Code to keep such
information ¢onfidential. Gov’t Code § 552.117(a)(2). Section 552.117(a)(2) applies to
peace officers as defined by article 2.12 of the Code of Criminal Procedure. Accordingly,
the city must withhold the information you have marked and the additional information we
have markedin the 1espons1ve information under section 552.117(a)(2) of the Government

Code.

In summary, the city must withhold the information we have marked under section 552.101
of the Government Code in conjunction with common-law privacy. The city must withhold
the information you have marked and the additional information we have marked under
section 552.117(a)(2) of the Government Code. The city must release the remaining
responsive information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as;presented to us; therefore, this ruling must not be relied upon as a previous
determination-regarding any other information or any other circumstances.

This ruling tﬁggers important deadlines regarding the rights and responsibilities of the
governmentalbody and of the requestor. For more information concerning those rights and
responsibilitigs, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,

~or call the Office of the Attorney General’s Open Government Hotline, toll free, at
(877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Lindsay E. Hale
Assistant Attomey General
Open Recmds Division
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