
June 17,2011 

Ms. Lisa D. Hernandez 
General Counsel 

----.~--.----

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Texas Department of State Health Services 
P.O. Box 149347 . 
Austin, Texas 78714-9347 

Dear Ms. Her!).andez: 

" 

0R2011-08614 

You ask whe'~her certain information is subject to required public disclosure under the 
Public Inform*ion Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 421226 (DSHSFile # 18736/2011). 

:r. 

The Texas Department of State Health Services (the "department") received a request for 
records for a specified period of time peliaining to suspected violations or misconduct by 
employees regarding outside employment and accepting outside compensation. You state 
some informa#on has been or will be released to the requestor. You claim the submitted 
information is ,excepted from disclosure under section 552.1 01 of the Govenunent Code. 
You have sublnitted documentation showing that you notified the Travis County District 
Attorney's Office (the "district attorney") of the request for information.! See Gov't Code 
§ 552.304 (any person may submit written comments stating why information at issue should 
or should not be released). We have considered the exception you claim and reviewed the 
submitted information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." 
ld. § 552.1 0 1,. This section encompasses information protected by other statutes. 
Article 20.02(~) of the Code of Criminal Procedure provides that "[t]he proceedings of the 

;-: 
{: 

\7, 

~~ 
I As ofth~:date of this letter, this office has not received comments from the district attorney explaining 

why any of the supmitted infoTInation should not be released. 
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grandjury shall be secret." Crim. Proc. Code mi. 20.02(a). Article 20.02, however, does not 
define "proceepings" for purposes of subsection (a). Therefore, we have reviewed case law 
for guidance m1d found that Texas courts have not often addressed the confidentiality of 
grand jury subpoenas under article 20.02. Nevertheless, the court in In re Reed addressed 
the issue ofwh.at constitutes "proceedings" for purposes of article 20.02(a) and stated that 
although the court was aware of the policy goals behind grand jury secrecy, the trial court did 
not err in determining the grand jury summonses at issue were not proceedings under 
article 20.02. See Inre Reed, 227 S.W.3d273, 276 (Tex. App.-SanAntonio 2007, no pet.). 
The court fUliller stated that the term "proceedings" could "reasonably be understood as 
encompassing"matters that take place before the grand jury, such as witness testimony and 
deliberations."[ Reed, 227 S.W.3d at 276. The cOUli also discussed that, unlike federal law, 
article 20.02 does not expressly make subpoenas confidential. See Reed, 227 S.W.3d at 276; 
FED. R. CRTM.P. 6(e)(6). 

Subsequent to the ruling in Reed, the 80th Legislature, modeling federal law, added 
subsection (h); to miicle 20.02 to address grand jury subpoenas. See Crim. Proc. Code 
art. 20.02; FED. R. CRTM. P. 6(e)(6) ("Records, orders, and subpoenas relating to grand-jury 
proceedings must be kept under seal to the extent and as long as necessary to prevent the 
unauthorized disclosure of a matter occurring before a grand jury."). Article 20.02(h) states 
that "[a] subpoena or summons relating to a grand jury proceeding or investigation must be 
kept secret to the extent and for as long as necessary to prevent the unauthorized disclosure 
of a matter before the grand jury." Crim. Proc. Code art. 20.02(h). This provision, however, 
does not define or explain what factors constitute "necessary to prevent the unauthorized 
disclosure of a matter before the grand jury." Id. Because subsection (h) is modeled on 
federal law, we reviewed federal case law for guidance on a definition or explanation of the 
factors that would constitute "necessary to prevent the unauthorized disclosure of a matter 
before the grarid jury" for the purposes of keeping grand jury subpoenas secret. Our review 
of federal case.. law revealed that federal cOUlis have ruled inconsistently on the issue of 
whether or notgrandjury subpoenas must be kept secret. FED. R. CRTM. P. 6(e)(6) advisory 
committee's dote (stating federal case law has not consistently stated whether or not 
subpoenas are-{protected by rule 6(e». FUlihermore, even if we considered article 20.02 to 
be a confidentiality provision, information withheld under this statute would only be secret 
"for as long as necessary to prevent the unauthorized disclosure of a matter before the grand 
jury." Id. 

You have not submitted any arguments explaining how the matter upon which the submitted 
subpoenas were based is still "before the grand jury" to warrant keeping the subpoenas 
secret. Therefore, upon review of article 20.02 and related case law, it is not apparent, and 
you have not otherwise explained, how this provision makes the submitted grand jury 
subpoenas confidential. See Open Records Decision No. 478 (1987) (as general rule, 

. statutory confidentiality requires express language making information confidential). 
Consequently, the submitted subpoenas may not be withheld under miicle 20.02 of the 
Criminal Code of Procedure. 

~ . 
". 

[j. 
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Section 552.101 of the Government Code also encompasses section 531.1021 of the 
Government Code, which provides in relevant part as follows: 

(g) All, information and materials subpoenaed or compiled by the [Office of 
the Inspector General of the Health and Human Services Commission 
(the "office")2] in connection with an audit or inv~stigation are confidential 
and not subject to disclosure under [the Act], and not subject to disclosure, 
discovery, subpoena, or other means oflegal compulsion for their release to 
anyone other than the office [of inspector general] or its employees or agents 
involved in the audit or investigation conducted by the office, except that this 
information may be disclosed to the office of the attorney general, the state 
auditor's office, and law enforcement agencies. 

(h) A person who receives information under Subsection (g) may disclose 
the information only in accordance with Subsection (g) and in a manner that 
is consJstent with the authorized purpose for which the person first received 
the information. 

~ ~ 

Gov't Code § 531.1021 (g), (h). You assert the information you have marked was "gathered 
and/or created as a result" of an investigation conducted by the office. Upon review, we 
agree the information the department has marked is confidential under section 531.1021(g) 
and must be withheld under section 552.101 of the Government Code. 

" 

We note some.ofthe remaining information may be subject to section 552.117(a)(1) of the 
Government Code.3 Section 552.117(a)(1) excepts from disclosure the home address and 
telephone number, social security m~mber, and family member information of a current or 
former official or employee of a governmental body who requests that the information kept 
confidential under section 552.024 of the Government Code. Id. § 552.117(a)(1). Whether 
a patiicular item of information is protected by section 552.117(a)(1) must be determined at 
the time of the governmental body's receipt of the request for the information. See Open 
Records Decision No. 530 at 5 (1989). Thus, information may be withheld under 
section 552.117( a) (1 ) only on behalf of a current or former official or employee who made 
a request for G~onfidentiality under section 552.024 prior to the date of the governmental 
body's receip(iof the request for the information. We have marked information under 
section 552.11~y'(a)(1) of the Government Code. The department must withhold this marked 

.:i: .:-
r:,' 

2We note the Health and Human Services Commission directly oversees the department. 

3The Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 
(1987),470 (1987): 
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information under section 552.117 (a)(1) to the extent the employee concerned timely elected 
under section .552.024 to keep his information confidential.4 

'.' 
~.1 

Section 552.13,6 of the Government Code states "[n]otwithstanding any other provision of 
this chapter, a 'credit card, debit card, charge card, or access device number that is collected, 
assembled, or maintained by or for a governmental body is confidential." Gov't Code 
§ 552.136(b). Section 552.136(a) defines "access device" as "a card, plate, code, account 
number, personal identification number, electronic serial number, mobile identification 
number, or other telecommunications service, equipment, or instrument identifier or 
means of account access that alone or in conjunction with another access device may be used 
to ... obtain money, goods, services, or another thing of value [or] initiate a transfer offunds 
other than a transfer originated solely by paper instrument." Id § 552.136(a). Upon review, 
we conclude the department must withhold the bank account number we have marked in the 
remaining information under section 552.136 of the Government Code.5 

• 

In summary, the department must withhold the information you have marked under. 
section 552.101 of the Government Code in conjunction with section 531.1021(g) of the . 
Government Code. The department must withhold the information we have marked under 
section 552.117(a)(1) of the Government Code to the extent the employee concerned timely 
elected under ~ection 552.024 of the Government Code to keep his information confidential. 
The departme~t must withhold the bank account number we have marked in the remaining 
information under section 552.136 of the Government Code. The remaining information 
must be releasJd to the requestor. 

This letter rulillg is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers impOliant deadlines regarding the rights and responsibilities of the 
govermnental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,. 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 

4Regardless of the applicability of section 552.117 of the Government Code, section 552.14 7(b) ofthe 
Government Code authorizes a governmental body to redact a living person's social security nwnber from 
public release without the necessity of requesting a decision from this office under the Act. Gov't Code 
§ 552.147(b). 

'f 
SThis off.!ce issued Open Records Decision No. 684, a previous determination to all governmental 

bodies, which autporizes the withholding often categories of information, including a bank account number 
under section 55~.136 of the Government Code, without the necessity of requesting an attorney general 
decision. 
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information under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

~~ 
"j' 

Sean Notting~~m 
i-I 

Assistant Attorney General 
Open Records:]Division 

SN/bs 

Ref: ID# 4i1226 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


