
June 17,2011 

Mr. Tyler F. Wallach 
Assistant City Attorney 
City of Fort Worth 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

1000 Throckmorton Street, 3rd Floor 
Fort Worth, Texas 76102 

Dear Mr. Wallach: 

0R2011-08624 

You ask whether ceIiain infonnation is subject to required public disclosure under the 
Public hlfornlation Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 420914 (City ofFOli Worth PIR No. W007712). 

The City of Fort Worth (the "city") received a request for the personnel records of a named 
city police department officer. You state the city is releasing some of the requested 
information. You claim portions of the submitted information are excepted from disclosure 
under section 552.101 of the Government Code. We have considered the exception you 
claim and reviewed the submitted information. 

hlitially, we note you have marked some ofthe submitted infonnation as not responsive to 
the present request because it relates to the investigation of an officer other than the one 
named in the request. The present request seeks the complete persoIDlel file of a named 
officer. Upon review, we note the infonnation at issue is maintained in the personnel file of 
officer named in the request. Thus, we find the infonnation at issue is responsive to the 
present request. Accordingly, we will address your arguments against disclosure of the 
submitted infonnation. 

Next, we note you have redacted pOliions of the submitted information. Pursuant to 
section 552.301 of the Government Code, a governmental body that seeks to withhold 
requested infonnation must submit to this office a copy of the infonnation, labeled to 
indicate which exceptions apply to which parts of the copy, unless the govenunental body 
has received a previous detennination for the infonnation at issue. Gov't Code 
§§ 552.301(a), .301(e)(1)(D). The previous deternlination issued in Open Records Decision 
No. 670 (2001) authorizes a governmental body to withhold the home addresses and 
telephone numbers, social security numbers, and family member information of peace 
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officers, as defined by article 2.12 of the Code of Criminal Procedure, under 
section 552.117(a)(2) without the necessity of requesting a decision from this office. 
Therefore, home addresses and telephone numbers, social security numbers, and family 
member infonnation of peace officers that has been redacted may be withheld on the basis 
of Open Records Decision No. 670. In addition, you state you have redacted certain Texas 
motor vehicle record information under section 552.130 ofthe Govenllnent Code pursuant 
to the previous detenninations issued to the city in Open Records Letter Nos. 2006-14726 
(2006) and 2007-00198 (2007). See Gov't Code § 552.301(a); Open Records Decision 
No. 673 at 7-8 (200 I). You also state you have redacted social security numbers pursuant 
to section 552.147 of the Govenunent Code. l You do not assert, however, nor does our 
review of our records indicate, you have been authorized to withhold any of the remaining 
redacted information without seeking a ruling from this office. See Gov't Code 
§ 552.301(a); ORD 673. Because we are unable to discern the nature of the remaining 
redacted information, the city has failed to comply with section 552.301, and such 
information is presumed public under section 552.302. See Gov't Code 
§§ 552.301(1)(D), .302. Thus, we conclude that the city must release the remaining redacted 
information to the requestor. If you believe that the remaining redacted information is 
confidential and +nay not lawfully be released, you must challenge this ruling in court 
pursuant to section 552.324 of the Govenunent Code. 

Section 552.101 ofthe Govenunent Code excepts from disclosure "infonnation considered 
.to be confidential by law, either constitutional, ~tatutory, or by judicial decision." Id. 
§ 552.101. This section encompasses section 143.089 ofthe Local Govenunent Code. You 
state the city is a civil service city under chapter 143 of the Local Govenllnent Code. 
Section 143.089 contemplates two different types ofpersolllel files: a police officer's civil 
service file that the civil service director is required to maintain, and an internal file that the 
police department may maintain for its own use. Local Gov't Code § 143.089(a), (g). In 
City of San Antonio v. Texas Attorney General, 851 S.W.2d 946 (Tex. App.-Austin 1993, 
writ denied), the court addressed a request for information contained in a police officer's 
personnel file maintained by the police department for its use and the applicability of 
section 143.089(g) to that file. The records included in the departmental persOlmel file 
related to complaints against the police officer for which no disciplinary action was taken. 
The court detennined section 143.089(g) made the records confidential. See id. at 949; 
Attorney General Opinion JC-0257 at 6-7 (2000) (addressing functions of section 143.089(a) 
and (g) files). This confidentiality extends to any records maintained in the internal file that 
reasonably relate to the police officer's employment relationship. See City of San Antonio 
v. San Antonio Express-News, 47 S.W.3d 556 (Tex. App.-SanAntonio 2000, pet. denied). 

ISection 552.147(b) of the Government Code authorizes a governmental body to redact a living 
person's social security number from public release without the necessity of requesting a decision from this 
office under the Act. Gov't Code § 552.147(b). 
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You represent portions of the the submitted records in Exhibits C, C-1, and C-2 are taken 
from the city police department's personnel file for the officer at issue. Upon review, we 
agree Exhibit C and the information you have marked in Exhibit C-1 constitute infonnation 
in the internal file maintained by the city's police department for its own use and is 
confidential under section 143.089(g) of the Local Government Code. Accordingly, the city 
must withhold Exhibit C and the information you have marked in Exhibit C-1 under 
section 552. 101 ofthe Government Code in conjunction with section 143.089(g) oftheLocal 
Government Cod~. However, the infonnation in Exhibit C-2 consists of evaluations. In this 
instance, the request was received by the city, which has access to the files maintained under 
subsections 143.089(a) and 143.089(g); therefore, the request encompasses both of these 
files. Because the information in Exhibit C-2 contains evaluations, this information must be 
maintained in the officer's civil service file pursuant to subsection 143 .089( a)(3), and it may 
not be withheld under section 552.101 in conjunction with section 143.089(g) ofthe Local 
Government Code. 

Section 552.101 also encompasses the doctrine of common-law privacy, which protects 
information that (1) contains highly intimate or embarrassing facts, the publication ofwhich 
would be highly objectionable to a reasonable person, and (2) is not oflegitimate concern to 
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To 
demonstrate the applicability of common-law privacy, both prongs of this test must be 
established. Id. at 681-82. 

In Morales v. Ellen, 840 S.W.2d 519 (Tex. App.-EI Paso 1992, writ denied), the court 
addressed the applicability of the common-law privacy doctrine to files of an investigation 
of allegations of sexual harassment in an employment context. The investigation files in 
Ellen contained individual witness statements, an affidavit by the individual accused of the 
misconduct resp~nding to the allegations, and conclusions of the board of inquiry that 
conducted the investigation. 840 S.W.2d at 525. The court ordered the release of the 
affidavit ofthe person under investigation and the conclusions ofthe board of inquiry, stating 
that the public's interest was sufficiently served by the disclosure of such documents. Id. 
In concluding, the Ellen court held that "the public did not possess a legitimate interest in the 
identities ofthe individual witnesses, nor the details of their personal statements beyond what 
is contained in the documents that have been ordered released." Id. 

Thus, if there is an adequate summary of an investigation of alleged sexual harassment, the 
investigation summary must be released under Ellen, along with the statement ofthe accused, 
but the identities of the victims and witnesses of the alleged sexual harassment must be 
redacted, and their detailed statements must be withheld from disclosure. See Open Records 
Decision Nos. 393 (1983), 339 (1982). Ifno adequate summary of the investigation exists, 
then all of the information relating to the investigation ordinarily must be released, with the 
exception of information that would identify the victims and witnesses. We note that since 
common-law privacy does not protect information about a public employee's alleged 
misconduct on the job or complaints made about a public employee's job performance, the 
identity of the individual accused of sexual harassment is not protected from public 
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disclosure. See Open Records Decision Nos. 438 (1986), 405 (1983), 230 (1979), 219 
(1978). 

We note Exhibit C-1 pertains to a sexual harassment investigation and is subj ect to the mling 
in Ellen. Upon review, we find the investigation includes an adequate sUlmnary, as well as 
a statement by the person accused of sexual harassment. The smnmary and statement ofthe 
accused, which we have marked, are not confidential under section 552.101 in conjunction 
with common-law privacy; however, infOlmation within the smmnary and accused's 
statement that identifies the victims and witnesses is confidential under common-law 
privacy. See Ellen, 840 S.W.2d at 525. Thus, this identifying information, which we have 
marked, must be withheld pursuant to section552.1 01 ofthe Govemment Code. See id. The 
remaining information you have marked in the summary and statement of the accused is 
either not highly intimate or embanassing or is of legitimate public interest. Therefore, the 
city may not withhold this infOlmation under section 552.101 in conjUllction with common­
law privacy. Further, the city must withhold the remaining infonnation in Exhibit C-1 under 
section 552.101 in conjunction with common-law privacy and the court's holding in Ellen. 

You also assert portions of Exhibit D are subject to common-law privacy. This office has 
found.some kinds of medical information or information indicating disabilities or specific 
illnesses are excepted from required public disclosure under common-law privacy. See Open 
Records DecisionNos. 470 (1987) (illness from severe emotional andjob-relatedstress), 455 
(1987) (prescription dmgs, illnesses, operations, and physical handicaps). This office also 
has found personal financial information not relating to the financial transaction between an 
individual and a governmental bodyis excepted from disclosure under common-law privacy. 
See Open Records Decision No. 600 (1992) (public employee's withholding allowance 
certificate, designation of beneficiary of employee's retirement benefits, direct deposit 
authorization, and employee's decisions regarding voluntary benefits programs, among 
others, protected under common-law privacy). This office has also detennined that a public 

. employee's net pay is protected by common-law privacy even though it involves a financial 
transaction between the employee and the governmental body. See Attomey General 
Opinion GA-0572 at 3-5 (2007) (stating that net salary necessarily involves disclosure of 
information about personal financial decisions and is background financial infonnation about 
a given individual that is not of legitimate concem to the public). Upon review, we find 
portions of Exhibit D are highly intimate or embanassing and not of legitimate public 
concem. However, some of the infonnation you have marked' is not highly intimate or 
embanassing or is of legitimate public interest. TIns information, which we have marked, 
may not be withlleld under section 552.101 of the Govenllnent Code in conjunction with 
common-law privacy. Accordingly, with the exception of the information we have marked 
for release, the city must withhold the information you have marked in Exhibit D under 
section 552.101 of the Government Code in conjunction with common-law privacy. ' 

Section 552.102(a) of the Govenllnent Code excepts from disclosure "infonnation in a 
personnel file, the disclosure of which would constitute a clearly unwananted invasion of 
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personal privacy.,,2 Gov't Code § 552.102(a). The Texas Supreme Court recently held 
section 552.1 02( a) excepts from disclosure the dates of birth of state employees in the payroll 
database ofthe Texas Comptroller of Public Accounts. Tex. Comptroller o/Pub. Accounts 
v. Attorney Gen. a/Tex., No. 08-0172,2010 WL4910163 (Tex. Dec. 3,2010). We agree the 
information you have marked must be withheld under section 552.1 02(a) ofthe Govel11ment 
Code. 

ill. sUlmnary, the city must withhold Exhibit C and the information you have marked in 
Exhibit C-1 Ullder section 552.101 of the Govel11ment Code in conjunction with 
section 143. 089(g) ofthe Local Govel111llent Code. The city must withhold the information 
we have marked in the smnmary and statement of the accused, as well as the remaining 
information in Exhibit C-1, under section 552.101 in conjunction with common-law privacy 
and the court's holding in Ellen. With the exception of the information we have marked for 
release, the city must withhold the information you have marked in Exhibit D under 
section 552.101 ofthe Govel111llent Code in conjunction with common-law privacy. The city 
must also withhold the information you have marked under section 552.1D2(a) of the 
Govel111llent Code. The remaining information must be released. 

This letter lUling is limited to the particular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this lUling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This lUling triggers important deadlines regarding the rights and responsibilities of the 
govel111llental body and ofthe requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attol11ey General's Open Govel11ment Hotline, toll free, 
at (877) 673-6839. Questions concel11ing the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attol11ey General, toll free, at (888) 672-6787. 

Sincerely, 

Tamara Wilcox 
Assistant Attol11ey General 
Open Records Division 

TW/dls 

2The Office of the Attomey General will raise a mandatory exception on behalf of a govemrnental 
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 
(1987),470 (1987). 
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Ref: ID# 420914 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


