
June 20, 2011 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Barbara Smith Al111strong 
Assistant COllilty Atto111ey 
County of Han is 
1001 Preston;: Suite 670 
Houston, Texas 77002 

Dear Ms. Al111strong: 

0R2011-08753 

You ask whether certain infonnation is subject to required public disclosme lU1der the 
Public Info1111,ation Act (the "Act"), chapter 552 of the Govenmlent Code. Yom request was 
assigned ID# 421095. 

The Office of:the Hanis County Pmchasing Agent (the "county") received a request for the 
bid tabulatio\l,sheet and two requests for the wilming bid proposal response for the RFP 
regarding a d9;cmnent management system. You indicate the county has released some of 
the requested' infonnation. The county takes no position on whether the submitted 
info1111ation i,$ excepted jimn disclosmC?, but states that release of this info1111ation may 
implicate the ,proprietary interests of Image Engine, LLC ("linage Engine"). Accordingly, 
you info1111 us; and provide documentation showing, that the county notified linage Engine 
of the request and of its right to submit arguments to this office as to why the submitted 
info1111ation should not be released. See Gov't Code § 552.3 05 (d) (pennitting interested third 
party to subu'J,it to atto111ey general reasons why requested info1111ation, should not be 
released); Ope.n Records Decision No. 542 (1990) (statutory predecessor to section 552.305 
permitted go:v,e111mental body to rely on interested third paliy to raise and explain 
applicability 9J exception to disclosme under ceriain circumstances). We have reviewed the 
submitted infol11lation and considered the submitted arguments. 

The city has ,provided conunents from lil1age Engine that were submitted to the city in 
response to thy city's notice lU1der section 552.305( d). linage Engine contends a portion of 
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its proposal .tRay not be disclosed because the infonnation at issue is covered by non­
disclosure agreements. However, infornlation is not confidential under the Act simply 
because the :party submitting the infornlation anticipates or requests that it be kept 
confidential. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 677 (Tex. 1976). 
In other words, a govenmlental body carmot, through arl agreement or contract, oven-ule or 
repeal provisions of the Act. Attorney General Opinion JM-672 (1987); Open Records 
Decision Nos. 541 at 3 (1990) ("[T]he obligations of a govel11mental body under [the 
predecessor to the Act] cannot be compromised simply by its decision to enter into a 
contract."); 203 at 1 (1978) (mere expectation of confidentiality by person supplying 
infol11lation does not satisfyrequirements of statutory predecessor to Gov't Code § 552.110). 
Consequently; unless the infonnation falls within arl exception to disclosure, it must be 
released, notwithstanding any expectations' or agreement specifying otherwise. 

Next, we un~erstand Image Engine to argue portions of its proposal are excepted under 
section 552.n 0 of the Govel11ment Code, which protects (1) trade secrets and (2) 
commercialgT financial infol11lation the disclosure of which would cause substantial 
competitive h,arnl to the person :5.'om whom the infonnation was obtained. See Gov't Code 
§ 552.110(a)",(b). Section 552.110(a) protects trade secrets obtained :5.'om a person~and 
privileged Ol: ~onfidential by statute or judicial decision. Gov't Code § 552.110(a). The 
Texas Supreme Comi has adopted the definition of trade secret :5.'om section 757 of the 
Restatement qfTorts. Hyde Corp. v. Huffines, 314 S.W.2d 763 (Tex. 1957); see also Open 
Records Decision No. 552 at 2 (1990). Section 757 provides that a trade secret is: 

any fopl1Ula, pattel11, device or compilation of information which is used in 
one's :t;>usiness, and which gives him an opportlmity to obtain an advantage 
over ~pmpetitors who do not lmow or use it. It may be a fonnula for a 
chemifal compound, a process of manufacturing, treating or preserving 
materials, a pattern for a machine or other device, or a list of customers. It 
differ~.from other sectet infonnation in a business ... in that it is not simply 
infonpation as to single or ephemeral events in the conduct of the 
busin~ss . . .. A trade secret is a process or device for continuous use in the 
operation of the business .... [It may] relate to the sale of goods or to other 
operations in the business, such as a code for detennining discounts, rebates 
or other concessions in a price list or catalogue, or a list of specialized 
custom.ers, or a method ofbooldceeping or other office management. 

RESTATEME~;T OF TORTS § 757 cmt. b (1939); see also Huffines, 314 S.W.2d at 776. In 
detel11lining 'Yhether particular' infonnation constitutes a trade secret, this office considers 
the RestatemGnt's definition of trade secret, as well as the Restatement's list of six trade 
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secret factorq'? RESTATEMENT OF TORTS § 757 cmt. b (1939). This office must accept a 
claim that inf<)l1llation subj ect to the Act is excepted as a trade secret if a prima facie case 
for the except jon is made and no argument is submitted that rebuts the claim as a matter of 
law. See oRb 552 at 5. However, we cmmot conclude that section 552.110(a) is applicable 
unless it has been shown that the infonnation meets the definition of a trade secret mld the 
necessary fao.tors have been demonstrated to establish a trade secret claim. Open Records 
Decision No.'<'402 (1983). 

Section 552.,i 1 O(b) protects "[ c ]onunercial or financial inf0111lation for which it is 
demonstrate(based on specific factual evidence that disclosure would cause substantial 
competitive l1~ml to the person fi:om whom the infonnation was obtained[.]" Gov't Code 
§ 552.11 O(b ))~This exception to disclosure requires a specific factual or evidentimy showing, 
not conc1uso[y or generalized allegations, that substantial competitive injury would likely 
result from r~h;)ase ofthe information at issue. IeZ.; see also Open Records Decision No. 661 
(1999) at 5-6~> 

'j': 

unage Engin;~ contends that portions of its proposal me trade secrets excepted lmder 
section 552j~0(a). Having considered unage Engine's m'glunents, we find that ullage 
Engine has e$tablished a prilna facie case that its reference names and contact infonnation, 
which we hay:e marked, constitutes trade secrets. Therefore, the cOlmty must withll0ld the 
information w.,e have marked pursuant to section 552.110(a) of the Govenunent Code. 
However, ul1'age Engine has failed to demonstrate that any of the remaining information it 
seeks to withh6ld meets the definition of a trade secret, nor has linage Engine demonstrated 
the necessarYlfactors to establish a trade secret claim forthis infonnation. We note that 
information, iIlcluding pricing information, peliaining to a pmiiculm proposal or contract is 
general1ynot~.trade secret because it is "simplyinfonnation as to single or ephemeral events 
in the conduc.f of the business," rather than "a process or device for continuous use in the 
operation ofth,e business." See RESTATEMENT OF TORTS § 757 cmt. b (1939); Huffines, 314 
S.W.2d at 77$.; Open Records Decision Nos. 319 at 3 (1982),306 at 3 (1982). Thus, none 

,f, 

i i~', 

lThe Restatement of Torts lists the following six factors as indicia of whether infom1ation constitutes 
a trade secret: :'/ 

(1) the~extent to which the information is lG10wn outside of [the company]; 
(2) the:.extent to which it is lG10wn by employees and other involved in [the company's] 
business; 
(3) the:~xtent ofmeasmes taken by [the company] to guard the secrecy of the information; 
(4) thel~value of the infomlation to [the company] and [its] competitors; 
(5)the aillolmt of effort or money expended by [the company] in developing the infonnation; 
(6) the &~se or difficulty with which the infomlation could be properly acquired or duplicated 
by oth<:\l;S. 

RESTATEMENT o,f TORTS § 757 cmt. b (1939); see also Open Records Decision Nos. 319 at 2 (1982), 306 at2 
(1982),255 at i,P980). 

:'" 
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:\ 

of the remaining infOlmation may be withheld under section 552.11 O( a) ofthe Govemment 
Code. .. 

'.:, 

Upon review,pfImage Engine's arguments and the infonl1ation at issue, we find that Image 
Engine has 11l,ade only conclusory allegations that the release of its remaining infonl1ation 
.would resultiil substantial damage to its competitive position. Thus, linage Engine has not 
demonstrated'. that substantial competitive injury would result from the release of the 
remaining infomlation. See Open Records Decision Nos. 661 (for infonnation to be 
withheld under commercial or financial infol11lation prong of section 552.110, business must 
show by specific factual evidence that substantial competitive injmy would result from 
release of pai~icular infol11lation at issue), 509 at 5 (1988) (because costs, bid specifications, 
and circumstciilces would change for future contracts, assertion that release of bid proposal 
might give cQmpetitor unfair advantage on future' contracts is too speculative), 319 at 3 
(information ~:elating to organization and persOlmel, professional references, market studies, 
qualificationsj and pricing are not ordinarily excepted from disclosure under statutory 
predecessor tq section 552.110). Furthennore, we note that the pricing infonnation of a 
wimling bidder, such as linage Engine, is generally not excepted under section 552.11 O(b). 
This office cqnsiders the prices charged in govermnent contract awards to be a matter of 
strong public'4nterest. See Open Records Decision No. 514 (1988) (public has interest in 
knowing pric~s charged by govel11ment contractors); see generally Dep't of Justice Guide 
to the Freed~!m of Infol11lation Act 344-345 (2009) (federal cases applying analogous 
Freedom ofli~fonnation Act reasoning that disclosure of prices charged government is a cost 
of doing busiliess with govel11ment). Accordingly, no portion ofthe remaining information 
maybe withh.~ld under section 552.110(b) of the Govenunent Code. 

We note thaf.ia pOliion of the submitted infol11lation is excepted fro111 disclosure under 
section 552.1.~6 ofthe Govenunent Code? Section 552.136 states that "[nJotwithstanding 
any other provision of this chapter, a credit card, debit card, charge card, or access device 
number that :~tp collected, assembled, or maintained by or for a govenunental body is 
confidential.'{ Gov't Code § 552.136(b). Accordingly, the C01U1ty must withhold the 
insurance poW:y numbers we have marked under section 552.136 of the Govenunent Code.3 

lil summary;:; the county must withhold the infOlmation we have marked lU1der 
section 552. f}O(a) of the Govermnent Code and section 552.136 ofthe Govenunent Code. 
The remainil1'~infonnation must be released. 

'::1 

2The O,fp-ce of the Attol11ey General will raise a mandatory exception on behalf of a gove111l11ental 
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 
(1987),470 (1987). 

3We note tlus office issued Open Records Decision No. 684 (2009), a previous detel11unation to all 
govel11mental bodies authorizing them to withhold ten categories of info1111ation, including inslU'ance policy 
numbers under s~6tion 552.13 6 ofthe Govel11ment Code, without the necessity of requesting an attol11ey general 
decision. .. , 

ii; 
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This letter ruWng is limited to the pilliicular inf01111ation at issue in this request and limited 
to the facts a~; presented to us; therefore, this TIlling must not be relied upon as a previous 
determinatiori'regarding any other infonnation or any other circlU11stances. 

This ruling ~~:iggers impOliant deadlines regarding the rights and responsibilities of the 
govemmentalbody and ofthe requestor. For more inf01111ation conce111ing those rights and 
responsibilitigs, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Att0111ey General's Open Govenllnent Hotline, toll free, 
at (877) 673~6839. Questions conce111ing the allowable charges for providing public 
information llhder the Act must be directed to the Cost Rules Administrator ofthe Office of 
the AttomeyGeneral, toll free, at (888) 672-6787. 

Sincerely, 

j:~~ 
aura Ream Lemus . 

Assistant AttP111ey General 
Open Records Division 

',", 

':"'-, 

LRL/em' 

Ref: 

Enc. 

ID# 4i1095 

Subm~tted documents 
'¥:;' 
"'.: 

c: Requ~stor 

(w/o ¥nclosures) 

Mr. lean-Louis AJ.·senault 
Image',;Engine 
1400 J~ost Oak Boulevard, Suite 200 
Houstpn, Texas 77056 
(w/o ~}lclosures) 

Y.; 
" 


