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June 21,2011 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. J. Mackliil Milligan 
Assistant District Attol11ey 
Harris County District Attol11ey's Office 
1201 Franklin, Suite 600 
Houston, Texas 77002-1901 

Dear Ms. Milligan: 

0R2011-08838 

You ask whether certain infonnation is subject to required public disclosure lmder the 
Public Infonnation Act (the "Act"), chapter 552 ofthe Govenuuent Code. Your request was 
assigned ID# 421149. 

The Hanis County District Attol11ey's Office (the "district attol11ey") received a request for 
all infol111atio.11 relating to the trial of a named individual that was prosecuted by the distlict 
attol11ey. Y ollstate you have provided the requestor with some ofthe requested infonnatimi. 
You contend some ofthe submitted information is not subj ect to the Act. You claim that the 
remaining requested infol111ation is excepted from disclosure under sections 552.101, 
552.108, 55i117, and 552.1325 of the Govel11ment Code. We have considered your 
arguments and reviewed the sllbmitted infonnation. 

Initially, you contend the infol111ation in Appendix B-4 is a grand jury subpoena and 
therefore not i$ubj ect to the Act. The judiciary is expressly excluded fi"om the requirements 
of the Act. Gov't Code § 552.003(1)(B). This office has detennined that a grand jury, for 
purposes of the Act, is a pmi of the judiciary, and therefore not subject to the Act. Open 
Records Decision No. 411 (1984). Further, records kept by a govel11mental body that is 
acting as an agent for a grand jury moe considered records in the constructive possession of 
the grand jury, and therefore are also not subject to the Act. Open Records Decision 
Nos. 513 (198,8),411 (1984),398 (1983); but see ORD 513 at 4 (defining limits of judiciary 
exclusion). X ou state the grand jury subpoena in Appendix B-4 is held by the district 
attol11ey on b!={half ofthe grm1d jury. Accordingly, this infonnation consists of records of the 
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judiciarynot~ubject to disclosure under the Act and the district attorney need not release this 
infornlation. j,', 

We note the,:infornlation in Appendix B-9 contains the requestor's client's fingerprint. 
Access to fingerprint infonnation is governed by sections 560.001,560.002, and 560.003 of 
the Govenllllent Code. Section 560.001 provides in part that "[i]n this chapter ... 
'[b ]iometric identifier' means a retina or iris scan, fingerprint, voiceprint, or record of hand 
or face geom~,try." Gov't Code § 560.001(1). Section 560.003 provides that "[a] biometric 
identifier in tile possession of a goven1l11ental body is exempt from disclosure under [the 
Act]." Id. § 5:~0.003. Section 560.002 provides, however, that "[a] govenllnental body that 
possesses a b1:c)lnetric identifier of an individual ... may not sell, lease, or otherwise disclose 
the biometric, identifier to another person lmless . . . the individual consents to the 
disclosure[.]';:Id. § 560.002(1)(A). Thus, section 560.002(1)(A) of the Govenllnent Code 
gives an indiVidual or his authorized representative a right of access to his own fingerprint 
infonnation.'Accordingly, the district attorney must release the fingerprint we have marked 
to this requesjpr under section 560.002 ofthe Govenllnent Code. 

Section 552.108 of the Government Code provides, in part: 

;(:; 

(a) InfQnnation held by a law enforcement agency or prosecutor that deals 
with tjie detection, investigation, or prosecution of Clime is excepted from 
[requited public disclosure] if: 

" ... 

(; (4) it is infOlmation that: 

(A) is prepared by an attorney representing the state in 
anticipation of or in the course of prep31ing for criminal 
litigation; or 

(B) represents the mental impressions or legal reasoning of an 
: ~ attorney representing the state. 

Gov't Code §C;p52.108(a)(4). A govenllnental body must reasonably explain how 311d why 
section 552.1,98 is applicable to the infolTIlation at issue. See id. § 552.301(e)(1)(A). In 
Curry v. Wal{<er, 873 S.W.2d 379 (Tex. 1994), the Texas Supreme Court held a request for 
a district attOl,11ey's "entire litigation file" was "too broad" 311d, quoting National Union Fire 
Insurance Co;v. Valdez, 863 S.W.2d 458 (Tex. 1993), held that "the decision as to what to 

',' 

".'; 

lAs ou():uling is dispositive, we need not address yom remaining argument against disclosme ofthe 
infonnation in Appendix B-4. 

" 
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include in [tiie file] necessarily reveals the attorney's thought processes concerning the 
prosecution ()1: defense of the case." Curry, 873 S.W.2d at 380. 

The present request seeks all infonnation related to the district attorney's prosecution of a 
specified case~ You assert the instant request is for the district attorney's entire prosecution 
file for the case at issue. You argue this infonnation "reflect[ s] the mental impressions of 
the attorney representing the State and her staff and the legal reasoning ofthe district attorney 
to proceed with criminal charges." Based on your representations and our review, we 
conclude sec~ion 552.108(a)(4) of the Govenunent Code is applicable to the remaining 
infonnation that is subject to the Act. 

We il0te, how,ever, that section 552.108 does not except fl.-om disclosure ''basic information 
about an ai1'ested person, an alTest, or a crime." Gov't Code § 552.108(c). 
Section 552.108( c) refers to basic "fl.-ont-page" infonnation held to be public in Houston 
Chronicle Publishing Company v. City of Houston, 531 S.W.2d 177 (Tex. App.-Houston 
[14th Dist.] Nn5), writ ref'd n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976). See Open 
Records Dec~~·ion No. 127 (1976) (summarizing types ofinfonnation considered to be basic 
infonnation);:' Thus, with the exception of basic infonnation, the district attorney may 
withhold theipformation subject to the Act tmder section 552.1 08( a)( 4) ofthe Govenunent 
Code and the;court's ruling in Curry.2 

In summary,':the district attorney need not release the grand jury subpoena the district 
attomey is ke~ping as an agent of the grand jury in Appendix B-4. With the exception ofthe 
requestor's c1i:ent's fingerprint we have marked alld basic infonnation, the district attorney 
may withhold;the infonnation that is subject to the Act under section 552.1 08(a)( 4) of the 
Govel11mentCode and the court's ruling in Cuny. The district attol11ey must release the 
remaining inf(H111ation that is subj ect to the Act. 3 

This letter ruling is limited to the paliicular infonnation at issue in this request and limited 
to the facts as:',presented to us; therefore, this ruling must not be relied upon as a previous 
detenninatiolll,' .'regarding any other infonnation or any other circmnstances. 

), 
", 

This ruling t#ggers impOliant deadlines regal'ding the rights and responsibilities of the 
govermllentatbody and ofthe requestor. For more infonnation concel11ing those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the Office of the Attol11ey General's Open Govenunent Hotline, toll free, at 

: .. , 
::. 

2 As ou{;;:-uling is dispositive, we need not address yom remaining arguments against disclosme of tllls 
information. ; 

3Becausy this requestor has a special right of access to his client's information being released, in the 
event the dish-icf'attomey receives another request for tllls information from someone Witllout such a right of 
access, the dish:lct attomey must against ask tllls office for a lUling. 

i:i)' 
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(877) 673-68:39. Questions conceming the allowable charges for providing public 
infol111ation \luder the Act must be directed to the Cost Rules Administrator of the Office of 
the Attol11ey General, toll free at (888) 672-6787 . 

. \ 

cY~ if)d 
Lindsay E. Hale au . 
Assistant Att9mey General 
Open Records Division 

LEH/em ,;: 

Ref: ID# 421149 

Enc. Submitted documents 
"'< 

c: Requestor 
(w/o enclosures) 

., ,. 


