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June 22, 201 i 

Ms. Amy 1. Sims 
Assistant CitY, Attol11ey 
City of Lubbotk 
P.O. Box 200P 
Lubbock, Texas 79457 

Dear Ms. Sin~s: 

ATTORNEY GENERAL OF TEXAS 

G REG A B B.O T T 

0R2011-08928 

You ask wh~ther celiain infonnation is subj ect to required public disclosure under the 
Public Infonnation Act (the "Act"), chapter 552 ofthe Govel11ment Code. Your request was 
assigned ID#:l4 21351. 

The City ofLttb bock (the "city") received requests from three requestors for a specified audit 
repOli. 1 YOll claim the" requested infonnation is excepted from disclosure under 
section 552.1:9.7(2) of the Govenllnent Code.2 You also believe the requested information 
may implicat(pthe interests of third pmiies. You inform us the third parties concel11ed were 
notified ofth~:Eie requests for information and oftheir right to submit arguments to this office 

':',','; 

Iyou il1form us the city sought and received clarification of the first and second requests. See Gov't 
Code § SS2.222(lb) (governmental body may connmmicate with requestor forpmpose of clarifying ornarrowing 
request for information); City of Dallas v. Abbott, 304 S.W.3d 380, 384 (Tex. 2010) (holding that when 
govenmlental el~lity, acting in good faith, requests clmification or narrowing oflmclear or over-broad request 
for public infOl'l\mtion, ten-day period to request attorney general ruling is measmed from date request is 
clarified or narrO\ved). 

:'\ 

2We nbte you also claim section SS2.101 of the Govermllent Code in conjmlction with 
section SS2.1 07tf)' Section SS2.1 0 1 excepts fromdisclosme "information considered to be confidential by law, 
either constitutio,hal, statutory, or by judicial decision.'~ Gov't Code § SS2.1 0 1. Exceptions to disclosme under 
subchapter C o(j:he Act are not "other law" for pmposes of section SS2.1 0 1. 

t.·:'··' 
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as to why the i-equested infonnation should not be released.3 We received arguments under 
sections 552.002, 552.107(2), and 552.110 of the Govemment Code E:om attorneys for ICON 
Benefit Administrators n, L.P., American Administrative Group, Inc., and HealthSmart 
Prefened Car(;, n, L.P. (collectively "HealthSmart"). 4 We have considered all the submitted 
argtU11ents mld reviewed the information you submitted. We also have considered the 
comnlents we received E:om four other interested persons.s 

Initially, we~ddress HealthSmmi's contention that the submitted inf01111ation does not 
constitute public information for purposes of section 552.002 ofthe Govenllnent Code. The 
Act is applicable to "public inf01111ation," which section 552.002 defines as consisting of 

:.,'!; 

inforrhation that is collected, assembled, or maintained under a law or 
ordinrihce or in c0l1l1ection with the transaction of official business: 

'. (1) by a govenllnental body; or 

:" (2) for a goven1l11ental body and the govenllnental body owns the 
tL' information or has a right of access to it. 

Gov'tCode ,§,.552.002(a). Thus, virtually all the infonnation in a gove111mental body's 
physical pos:1?ession constitutes public infonnation and is subject to the Act. Id. 
§ 552.002(a)(1); see Open Records Decision Nos. 549 at 4 (1990), 514 at 1-2 (1988). The 
Act also encoglpasses infonnation a governmental body does not physically possess, ifthe 
inf01111ation is, collected, assembled, or maintained for the govenllnental body, and the 
gove111menta1.body owns the infonnation or has a right of access to it. Gov't Code 
§ 5 52.002( a)(2); see Open Records Decision No. 462 at 4 (1987). HealthSmmi contends the 
city is in phy~ical but not legal possession ofthe submitted infonnation and has no right to 
"own" or "acd~ss" the infol111ation. Having considered all ofHealthSmmi's m-gmnents tU1der 
section 552.00.2, we find the city maintains the submitted infonnation in c011l1ection with the 
transaction of Official business. We therefore conclude the submitt~d infonnation constitutes 
public infonn~tion fOl- purposes of section 552.002 of the Govenllnent Code and, as such, 
must be relea~ed unless it falls within the scope of an exception to disclosure. See Gov't 
Code §§ 552.902, .021. 

3 See Goy't Code § 552.305( d); Open Records DecisionNo. 542 (1990) (statutory predecessor to Gov't 
Code § 552.305J;l'ermitted governmental body to rely on interested third party to raise and explain applicability 
of exception to ~\~closure under certain circlU11Stances). 

! ~.:~ 

41n addit,ion to Greenberg Traurig, LLP, which represents HealthSmart, we note the city also notified 
Barr, Burt & Ass,pciates; Hurley & Guinn; and Weil & Petrocchi, P.C. 

5See Gd,t't Code § 552.304 (any person may submit written comments stating why information atissue 
in request for att~rney general decision should or should not be released). 
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We note an interested third paliy is allowed ten business days from the date of its receipt of 
the governmental body's notice tmder section 552.305 of the Govenunent Code to submit 
its reasons, ifany, as to why information relating to that party should not be released. See 
Gov't Codes 552.305(d)(2)(B). As of the date of this decision, only HealthSmart has 
submitted arguments against disclosure of the submitted infonnation. Therefore, because 
none of the other third pmiies has demonstrated mly of the submitted infol11lation is 
propri etary fQl purposes ofthe Act, the city may not withhold any of the infonnation at issue 
on the basis Of any interest any of the other third parties may have in the infol11lation. See 
Gov't Code § 552.110(a)-(b); Open Records Decision Nos. 552 at 5 (1990), 661 at 5-6 
(1999). 

We next note section 552.022(a) of the GovenUllent Code provides for required public 
disclosure of"a completed report, audit, evaluation, or investigation made of, for, or by a 
govermnentalbody," unless the information is expressly confidential under other law. Gov't 
Code § 552.022(a)(1). The city represents to this office, and has provided an affidavit 
stating, that ~be submitted infOlmation is a completed audit report. HealthSmmi contends 
the infonnatipn at issue is not a completed repOli or audit subj ect to section 552.022. In this 
instance, wh~{her the repOli at issue is completed for pm-poses of section 552.022(a)(1) is 
a question of:fact. This office cannot resolve factual issues in the decisional process. See 
Open Record§Decision Nos. 592 at 2 (1991), 552 at 4 (1990), 435 at 4 (1986). Where fact 
issues cmUlot;be resolved as a matter of law, we must rely on the facts alleged to us by the 
govermnental;body that is requesting our decision or on those facts that are discel11ible fi'om 
the documenf:$ submitted for our inspection. See ORD 552 at 4. Based on the city's 
representatiOl~s, its affidavit, and our review of the submitted infonnation, we find the 
submitted infcH1llation is a completed audit repOli. Therefore, the infonnation at issue must 
be released pwsuant to section 552.022(a)(1) ofthe Govenunent Code unless it is expressly 
confidentialtplder other law. 

Both the citYFll1d HealthSmmi claim section 552.1 07( a) (2) for some or all of the submitted 
information. \)Section 552.107(2) provides that "[i]nfonnation is excepted from [required 
public disclo§~lre] if ... a court by order has prohibited disclosure ofthe infonnation." Gov't 
Code § 552.197(2). In this instance, the city mld HealthSmart rely on protective orders (the 
"orders") en~yred by the court in Icon Benefit Administrators II, L.P. and American 
Administrativ,,¢ Group v. Joella Mullin et aI., Cause No. CC-08-01067-B, County Comi at 
Law Numb erJwo , Dallas County, Texas and by an arbitrator in Icon Benefit Administrators 
II, L.P. et a(y. City of Lubbock, Case No. 71 193 Y 00084 08, American Arbitration 
Association. :HealthSmart explains the submitted infonnation is related to litigation in which 
the orders wei~ entered. The city has submitted copies ofthe orders. Having considered all 
of the city',,~, and HealthSmali's arguments and reviewed the orders, we note 
section 552.0~2(b) of the Govenunent Code provides as follows: 

(b) Apourt in this state may not order a govenunental body or an officer for 
publi¢infonnation to withhold from public inspection any category of public 
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infol11~ation described by Subsection (a) or to not produce the category of 
public information for inspection or duplication, lmless the category of 
infoni~ation is expressly made confidential under other law. 

Id. § 552.022(b). Under section 552.022(b), a court may not order a govemmental body to 
withhold fro111 the public infol111ation encompassed by section 552.022(a) unless the 
infol111ation i~expressly made confidential under other law. That is, the Act does not allow 
a court to withhold from disclosure infol111ation the Legislature has deemed to be expressly 
public. We find the orders do not detennine the submitted infonnation to be confidential 
under other law. Therefore, because a comi cannot order the city to withhold information 
encompasselby section 552.022(a) unless the infonnation is expressly made confidential 
under other law, we conclude the city may not withhold any ofthe submitted infonnation on 
the basis oftlte orders under section 552.107(2) of the Govenm1ent Code. 

HealthSmmi 'also claims the submitted infonnation is excepted from disclosure under 
section 552.1:l O(b) of the Govel11ment Code. Section 552.11 O(b) excepts "commercial or 
financial infQ~1nation for which it is demonstrated based on specific factual evidence that 
disclosure wpuld cause substantial competitive hann to the person from whom the 
information Was obtained." Gov't Code § 552.110(b). A third party claiming 
section 552. hl~O(b) must provide a specific factual or evidentiary showing, not conclusory 
or generalizeq,;allegations, that substantial competitive injmywouldlikelyresult from release 
of the infonT~~tion at issue. See Open Records Decision No. 661 at 5-6 (1999) (business 
enterprise mllst show by specific factual evidence that release of infonnation would cause 
it substantial Qpmpetitive hm1n). HealthSmmi m·gues, and has provided affidavits asseliing, 
that both its Q,0mpetitors and the city will use the submitted infonnation to HealthSmart's 
detriment. H~ying considered all of the compm1Y's arguments, we find HealthSmart has not 
made the spe¢ific factual or evidentimy showing required by section 552.11 O(b) that release 
of the submitted infonnation would cause HealthSmmi substantial competitive hann. We 
therefore coiklude the city may not withhold the submitted infonnation under 
section 552.l~0(b) of the Govenm1ent Code . 

..•. 
':1. 

In sunllnary,:~he submitted infomiation (1) is public infonnation lmder section 552.002 of 
the Govenm~ynt Code, (2) is subject to disclosure under section 552.022(a)(1) of the 
Govenllnent '(iode, and (3) may not be withheld fl:om disclosure under .section 552.107(2) 
or section 55t; 11 O(b) of the Govenm1ent Code. As no other exceptions to disclosure are 
claimed, the pity must release the submitted infol111ation in its entirety. 

~/? 
This letter ruw1g is limited to the particulm· infonnation at issue in this request and limited 
to the facts a~;;presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other infonnation or any other circumstm1ces. 

This ruling trjggers important deadlines regarding the rights and responsibilities of the 
govenm1ental;.pody and of the requestor. For more infonnation conceming those rights and 

• I~' 

.~~ .'. 
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responsibilit~(is, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the }Office of the Attorney General's Open Govel11ment Hotline, toll free, 
at (877) 67J~6839. Questions concel11ing the allowable charges for providing public 
information tipder the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attol11ey.'QTeneral, toll u'ee, at (888) 672-6787. 

s;:~,Ox)~~ 
. lles W. Mqhis, III 
Assistant Att9l11ey General 
Open Recorq~Division 

JWM/em 

Ref: 

':'~' ; 

Ene: Submitted documents 

c: Requ~~tors 
(w/o ¢b.closmes) 

.';', 

Mr. Scott Mendeloff 
Mr. G~briel Aizenberg 
Greel1J~erg Traurig LLP 
77 W Cf,§t Wacker Drive 
Chicago, Illinois 60601 
(w/o eiiclosures) 

>':;'" 

Mr. r:§~n Hurley 
~.:' ~ 

Hurle~& Guiml 
1805 13th Street 

"",' 

Lubb~9k, Texas 79401 
(w/o ~0~closures) 

',. 
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Mr. Jol111 Ban 
Ms. L. Darlene Mitchell 
Ban, Bmi & Associates 
P.O. Box 223667 
Dallas, Texas 75222-3667 
(w/o enclosures) 

Mr. Christopher M. Weil 
Wei 1 & Petrocchi, P.e. 
1900 Thanksgiving Tower LB 100 
1601 Elm Street 
Dallas, Texas 75201 
(w/o enclosures) 


