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June 23,201 r 

Mr. Justin D.'bordon 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

. Assistant Gel~eral Counsel 
Office of the General COlU1sel 
Office of the Govel110r 
P.O. Box 12428 
Austin, Texas 78711 

',.,' 

Dear Mr. Goi:don: 

OR2011-08968 

You ask wh~ther certain infOlmation is subject to required public disclosme under the 
Public Infol11ption Act (the "Act"), chapter 552 ofthe Government Code. Yom request was 
assigned ID#424532 (OOG ID# 173-11) . 

.'; 

The Office of the Governor (the "governor") received a request for records, including 
corresponde11~e and e-mails, relating to the governor's decision "to not renew the Life 
Science Centyr for l1movation and COlmhercialization" (the "center"). You state you will 
release some il1fonnation to the requestor. You claim the submitted infornlation is excepted 
from disclos1:1re under se~tions 552.101, 552.104, 552.107, 552.111, and 552.131 of the 
Govel11ment ,~Code. We'havecoilsidered the exceptions you claim and reviewed the 
submitted infonnation. 

Section 552. fbI ofthe Government Code excepts from disclosme "infornlation considered 
to be confide~1tial by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.1'91. This section encompasses infonnation made confidential by other statutes, 
such as sectiq~i 490.057 of the Govenunent Code, which addresses the confidentiality of 
certain infonliation pertaining to the the Texas Emerging Teclmology Fund Grant (the 
"fund"). Sec{ion 490.057 provides: 

111fon1}ation collected by the governor's pffice, the [Texas Emerging 
Teclw.ology Advisory C]Olmnittee, or the cOlmnittee's advisory panels 
concei11ing the identity, backgrolU1d, finance, marketing plans, trade secrets, 
or oth~r conunercially or academically sensitive infOlmation of an individual 
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or entity being considered for an award fl.-om the nll1d is confidential lll1less 
the in4ividual or entity consents to disclosme of the infonnation. 

,--

IeZ. § 490.057. You state the infol111ation you have marked in Exhibit B concerns the identity 
of five entities being considered for an award fl.-om the fund. You infonn us these entities 
have not cO~1sented to disclosme of the information at issue. Based upon yom 
representatiop_s and our review, we conclude the infol111ation you have marked in Exhibit B 
is confidenti91 under section 490.057 of the Government Code, and the governor must 
withhold it Ol~that basis under section 552.101 of the Government Code. l 

:: 

Section 552.107(1) of the Government Code protects infonnation that comes within the 
attomey-cliel1,t privilege. When asserting the attorney-client privilege, a governmental body 
has the burdep of providing the necessary facts to demonstrate the elements ofthe privilege 
in order to withhold the infomlation at issue. See Open Records Decision No. 676 at 6-7 
(2002). Fin:;t, a govemmental body must demonstrate the infonnation constitutes or 
documents a l.c,onmmnication. Id. at 7. Second, the commlll1ication must have been made 
"for the purp'pse of facilitating the rendition of professional legal services" to the client 
govemmental,body. See TEX. R. EVID. 503(b)(I). The privilege does not apply when an 
attomey or representative is involved in some capacity other than that of providing or 
facilitating professional legal services -to the client govel11mental body. See In re Tex. 
Farmers Ins.)£xch., 990 S.W.2d 337,340 (Tex. App.-Texarkana 1999, orig. proceeding) 
(attorney-cli~iit privilege does not apply if attorney acting in capacity other than that of 
attomey). Go,yemmental attorneys often act in capacities other than that of professional legal 
counsel, sueli.: as administrators, investigators, or managers. Thus, the mere fact that a 
communicatiqll involves an attol11ey for the government does not demonstrate this element. 
Third, the p{'ivilege applies only to communications between or among clients, client 
representativ@s, lawyers, and lawyer representatives. See TEX_. R. EVID. 503(b)(1). Thus, a_ 
govenunentafbodymust inform this office ofthe identities and capacities of the individuals 
to whom eac#;communication at issue has been made. Lastly, the attorney-client privilege 
applies only ,to a confidential communication, id., meaning it was "not intended to be 
disclosed to tH~rd persons other than those to whom disclosme is made in furtherance ofthe 

- rendition of p.tofessionallegal services to the client or those reasonably necessary for the 
transmissionbfthe conmmnication." Id. 503(a)(5). Whether a communication meets this 
definition de~~nds on the intent of the pm1ies involved at the time the infonnation was 
communicat~q.. See Osborne v. Johnson, 954 S.W.2d 180,184 (Tex. App.-Waco 1997, no 
pet.). Moreoyer, because the client may elect to waive the privilege at any time, a 
govenmlentak body must explain the confidentiality of a cOlmmll1ication has been 
maintained. Section 552.107(1) generally excepts an mltire communication that is 
demonstratecf,Jo be protected by the attorney-client privilege lll1less otherwise waived by the 
govenmlentat:body. See Huie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege 
extends to ent,ire communication, including facts contained therein). 

1 As out;ruling is dispositive, we need not address yom remaining arguments against disc10sme of the 
information at is~ue. 
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You state thd;information in Exhibit C consists of or docmnents connnunications between 
the govel110r's attol11eys and staff and the govel110r made in fmiherance ofthe rendition of 
professional legal services regarding the decision not to renew the contract with the center. 
You also stafe these connnunications were made in confidence and the confidentiality has 
been maintained. Based on your representations and our review, we find you have 
demonstrated'the applicability of the attol11ey-client plivilege to the infonnation at issue. 
Thus, the govel110r may withhold Exhibit C under section 552.107(1) of the Govenmlent 
Code.2 ',; 

You claim Eiilibit D is excepted from disclosure under the deliberative process privilege 
encompassed.by section 552.111 of the Govennnent Code. See Open Records Decision 
No. 615 at 2 (1993). Section 552.111 excepts from disclosure "aninteragencyorintraagency 
memorandum or letter that would not be available by law to a party in litigation with the 
agency." GOv't Code § 552.111. The purpose of section 552.111 is to protect advice, 
opinion, ancf~'reconnnendation in the decisional process and to encourage open and 
frank discussion in the deliberative process. See Austin v, City of San Antonio, 630 
S.W.2d 391, ;3.5>4 (Tex. App.-SanAntonio 1982, no wlit); Open Records Decision No. 538 
at 1-2 (1990Y,~ In Open Records Decision No. 615, this office re-examined the statutory 
predecessor tQ section 552.111 in light of the decision'in Texas Department of Public Safety 
v. Gilbreath,:/842 S.W.2d 408 (Tex. App.-Austin 1992, no writ). We detennined 
section 552. tll excepts from disclosure only those intel11al cOlmnunications consisting of 
advice, recOIilinendations, opinions, and other matelial reflecting the policymakingprocesses 
of the goveriUl1ental body. See ORD 615 at 5. A govennnental body's policyrnaking 
fUllctions do::not encompass routine intel11al administrative or persoIDlel matters, and 
disclosure of ~~lfonnation about such matters will not inhibit free discussion of policy issues 
among agencY;persOlmel. Id.; see also City of Garland v. Dallas Morning News, 22 S.W.3d 
351 (Tex. 2000) (section 552.111 not applicable to persOlmel-related commlmications that 
did not invohr;e policymaking). A govennnental body's policymaking umctions do include 
administrativcl andpersOlmel matters of broad scope that affect the govennnental body's 
policy missiofl. See Open R~cords Decision No. 631 at 3 (1995). Fmiher, section 552.111 
does not prot~ct facts and written observations of facts and events that are severable fTom 
advice, opinigns, and recOlmnendations. See ORD 615 at 5. But, if factual infonnation is 
so inextricabliY' intertwined with material involving advice, opinion, or reconnnendation as 
to make severance of the factual data impractical, the factual infonnation also may be 
withheld und~i' section 552.111. See Open Records Decision No. 313 at 3 (1982). 

This office has: also concluded a preliminary draft of a document intended for public release 
in its final f011n necessarily represents the drafter's advice, opinion, and recommendation 
with regard t.() the fonn and content of the final document, so as to be excepted from 
disclosure ml~.er section 552.111. See Open Records Decision No. 559 at 2 (1990) (applying 
statutorypred~cessor). Section 552.111 protects factual infonnation in the draft that also will 

2 As ou{il.lling is dispositive, we need not address your remaining argmnent against disclosure of the 
infol111ation at issue. 



be included ill the final version of the document. See id. at 2-3. Thus, section 552.111 
encompasses> the entire contents, including cOlID11ents, lUlderlining, deletions, and 
proo fi:eading}}larks, of a preliminary draft of a policymaking document that will be released 
to the publicfip its final fom1. See icl. at 2. 

You state a p:Oliion of Exhibit D consists of draft versions of a policyma1cing document 
created by tlr~ govemor's staff. You contend these drafts reflect the advice, opinion, and 
recommendations ofthe govemor's staffregardingthe state's contract with the center. Upon 
review, we agree the infonnation you have marked consists of drafts of a document relating 
to policymal<i~lg. You further state the govemor has released the final version of this 
document to",::the pUblic. You state the remaining infOlmation in Exhibit D consists of 
handwritten ~l,otes taken by the govemor's attomeys during policy deliberations that were 
used to make,;,policy recommendations regarding the contract. You also state these notes 
reveal the attQrneys' advice, opinions, or recOlIDnendations regarding this contract. Upon 
review, we fil1d you have established the deliberative process privilege is applicable to the 
information <j:tissue. Therefore, the govemor may withho ld Exhibit D lUlder section 552.111 
of the Govenllnent Code . 

.. : '~, 

··;',;·1 

In summary, Jhe govemor must withhold the infonnation you have marked in Exhibit B 
under sectiOl<S52.l01 of the Govemment Code in conjunction with section 490.057 ofthe 
Govenunent ,qode. The govemor may withhold Exhibit C under section 552.107 of the 
GovenU11ent 'Code and Exhibit D under section 552,111 of the Govermnent Code. 

This letter ru1~ng is limited to the pruiicular infom1ation at issue in this request and limited 
to the facts asjpresented to us; therefore, this ruling must not be relied upon as a previous 
determinatiOl~jregarding any other infonnation or any other circumstances. 

'I:::' 

This ruling t6ggers impOliant deadlines regarding the lights and responsibilities of the 
govermnental,body and ofthe requestor. For more infonnation conceming those lights and 
responsibilitli;s, please visit our website at http://www.oag.state.tx.us/open/index or1.]2hp, 
or call the iQffice of the Attomey General's Open Govemment Hotline, toll free, 
at (877) 673a6839. Questions conceming the allowable charges for providing public 
information lluder the Act must be directed to the Cost Rules Administrator of the Office of 
the Attomey 'W-eneral, toll free, at (888) 672-6787. 

Sincerely, ;); 

z,~-y~- ,. 
~~: /' ~ ... er'"S= ~ .. 

t·, 
Mack T. HruT~son 
Assistant Attomey General 
Open Record~,.Division 
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