ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

June 24, 201 1

Ms. Jennifer E Bloom
Assistant General Counsel
University of Houston System
311 Ezekiel Cullen Building
Houston, Texas 77204-2028 _

OR2011-09068
Dear Ms. Bl:oiéllli

You ask Wh‘g"ther certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 ofthe Government Code. Your request was
assigned ID#:421950.

The Ullivel‘siity of Houston (the “university”) received arequest for authentication of a board
hearing package previously provided to the requestor; and login, logout, IP address, detailed
routing information, body of messages, audit trail, and printing location of each of the
electronic documents that were within the board hearing package, to include information
pertaining to, the creation of specified e-mail accounts in the documents.! You state the
university does not possess some of the reques_ted information that pertains to private e-mail
accounts, not is it required to create information such’ as the requested authentication in
response to the request. The Act does not require a governmental body to release
information that did not exist when it received a request or to create responsive information.
See Economgc Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266 (Tex. Civ.
- App.—San Antonio 1978, writ dism’d); Open Records Decision Nos. 605 at 2 (1992), 555

You éféite, and provide supporting documentation demonstrating, the university sought and received
clarification of the request for information. See Gov’t Code § 552.222(b) (stating that if information requested
is unclear to governmental body or if a large amount of information has been requested, governmental body may
ask requestor to’clarify or narrow request, but may not inquire into purpose for which information will be used);
City of Dallas v:Abbott, 304 3.W.3d 380 (Tex. 2010) (holding that when governmental entity, acting in good
faith, requests clauﬁcatlon of unclear or overbroad request for public information, ten-business-day period to
1equest '1tt01ney genelal opinion is measured from date the request is clarified or narrowed).
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at 1 (1990), 452 at 3 (1986), 362 at 2 (1983). You claim that the remaining requested
informationis.excepted from disclosure under section 552.103 of the Government Code. We
Thave consider}_éd the exception you claim and reviewed the submitted representative sample
of information.?

Youclaim 1hat the information at issue is protected under section 552.103 ofthe Government
Code. Section 552.103 of the Government Code provides in part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
emplgyee of the state or a political subdivision, as a consequence of the
persoﬁ"s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
ofﬁcejf‘;; or employee of a governmental body is excepted from disclosure
under Subsection (a) only ifthe litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
accesé;.fto or duplication of the information.

Gov’t Code §"‘,v§552.103(a), (c). A governmental body that claims an exception to disclosure
under section: 552.103 has the burden of providing relevant facts and documentation
sufficient to gstablish the applicability of this exception to the information that it seeks to
withhold. To:meet this burden, the governmental body must demonstrate that (1) litigation
is pending oryeasonably anticipated on the date the governmental body receives the request
for informatign, and (2) the information at issue is related to the pending or anticipated
litigation. See Univ. of Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex.
App.—Austin 1997, no pet.); Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex.
App.—Houston [Ist Dist.] 1984, writ ref’d n.r.e.); Open Records Decision No. 551 at 4
(1990). The govemmental body must meet both prongs of this test for information to be
excepted from disclosure under section 552.103(a). See ORD 551 at 4.

You state, and provide a copy of the file- stamped complaint demonstrating, the requestor
sued the umvelslty in the United States District Court for the Southern District of Texas on
July 6, 2010.:.Thus, litigation was pending at the time the university received the present
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*This lbttel ruling assumes that the submitted representative sample of mfonnauon is truly
representative of the requested information as a whole. This ruling does not reach, and therefore does not
authorize, the Wlﬂﬂloldlng of any other requested information to the extent that the other information is
substantially différent than that submitted to this office. See Gov’t Code §§ 552.301(e)(1)(D), .302; Open
Records Decisiofi Nos. 499 at 6 (1988), 497 at 4 (1988).
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request for information. Upon our review, we agree the information at issue in Exhibits 7
and 8 is related to the pending litigation. Accordingly, we find the university may withhold
the informatien at issue under section 552.103 of the Government Code.

We note that once the information has been obtained by all parties to the pending litigation,
no section 557 103(a) interest exists with respect to that information. Open Records
Decision No. 349 at 2 (1982). We also note that the applicability of section 552.103(a) ends
when the 1111ga110n is concluded. Attorney General Opinion MW-575 (1982) at 2; Open
Records D601$101l Nos. 350 at 3 (1982), 349 at 2. .

This letter 1L11'i11g is limited to the particular information at issue in this request and limited
to the facts ag; ‘presented to us; therefore, this ruling must not be relied upon as a previous
deteunmahon legndmg any other information or any other circumstances.

This ruling tﬁlﬁ;ggers important deadlines regarding the rights and responsibilities of the
governmental;body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free, at
(877) 673- 6839 Questions concerning the allowable charges for providing public
mformation updel the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.
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Sincerely,

Lindsay E. Hale

Assistant Attomey General
Open Records Division
LEH/em

Ref:  ID# 421950

Enc. Subm?cted documents

c: Requéstor
(w/o enclosures)




