
June 27,2011 

Mr. Samuel B. Katz 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Chief Appellate Prosecutor 
Comal County 
150 North Seguin Avenue, Suite 307 
New Braunfels, Texas i8130' ' 

Dear Mr. Katz: 

0R2011-09135 

You ask whether certain information is subject to required public disclosure under the 
Public fuformation Act (the "Act"), chapter 552 of the Government Code. Yourrequest was 
assigned ID# 422288. 

The Comal County Sheriffs Office (the "sheriff') received a request for thirty-three 
categories of information related to a specified accident. You state information responsive 
to some categories of the request does not~xist.1 You further state the sheriff will redact 
social security numbers under section 552.147 of the Govemment Code.2 You claim the 
submitted infonnation is excepted from disclosure under sections 552.103, 552.108, 552.111, 

IThe Act does not require a governmental body that receives a request for information to create 
infOlmation that did' not exist when the request was received. See Eeon. Opportunities Dev. Corp. v. 
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.-San Antonio 1978, writ dism'd); Open Records Decision 
Nos. 605 at 2 (1992), 563 at 8 (1990), 555 at 1-2 (1990). 

2Section552.147(b) of the Government Code authorizes a governmental body to redact a living 
person's social security number from public release without the necessity of requesting an attorney general 
decision. 
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and 552.130 ofthe Government Code.3 We have considered the exceptions you claim and 
reviewed the submitted representative sample ofinformation.4 

Initially, we note some ofthe submitted information is subject to required public disclosure 
under section 552.022(a) ofthe Govemment Code, which provides in relevant part: 

the following categories of infonnation are public infonnation and not 
excepted from required disclosure under this chapter unless they are expressly 
confidential under other law: 

(17) information that is also contained in a public court record[.] 

Gov't Code § 552.022(a)(17). The submitted information contains court-filed documents 
that are subject to section 552.022(a)(17). The sheriff may only withhold the submitted 
court-filed documents if they are confidential under "other law." Although the sheriffraises 
sections 552.103, 552.108, and 552.111 of the Government Code for the court-filed 
documents, these sections are discretionmy exceptions that protect a governmental body's 
interests and may be waived. See Dallas Area Rapid Transit v. Dallas Morning News, 4 
S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) (governmental body may waive 
section 552.103); see also Open Records Decision Nos. 677 at 8 (2002) (attomey work 
product privilege under section 552.111 may be waived), 665 at 2 n.5 (2000) (discretionary 
exceptions generally), 663 (1999) (governmental body may waive section 552.103), 177 
(1977) (governmental body may waive statutory predecessor to section 552.108). As such, 
sections 552.103, 552.108, and 552.111 are not "other law" for purposes of 
section 552.022(a)(17). Therefore, the sheriff may not withhold the court-filed documents 
under section 552.103, section 552.108, or section 552.111. The attomey work product 
privilege is also found at rule 192.5 ofthe Texas Rules of Civil Procedure. See In re City of 
Georgetown, 53 S.W.3d 328, 336 (Tex. 2001) (Texa$ Rules of Civil Procedure are"other 
law" within meaning of section 552.022). However, the Texas Rules of Civil Procedure 
apply only to "actions of a civil nature." See TEX. R. CIv. P. 2. Thus, because the submitted 
information relates to a criminal case, the attomeywork product privilege found in rule 192.5 
of the Texas Rules of Civil Procedure does not apply to any of the submitted court-filed 
documents. We note, however, that the court-;filed documents contain fingerprints. Because 
section 552.101 of the Govemment Code constitutes "other law" that makes infonnation 

3Based on yom argmnents, we understand the sheriff to raise section 552.111 ofthe Government Code 
as it refers to the "attomey-work-product privilege." 

4We assmne that the "representative sample" of records submitted to this office is tlUly representative 
ofthe requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open 
records letter does not reach, and therefore does not authorize the withholding of, any other requested records 
to the extent that those records contain substantially different types of information than that submitted to this 
office. 
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confidential for purposes of section 552.022, we will consider the applicability ofthis section 
to the court-filed documents.s 

Section 552.101 ofthe Government Code excepts "information considered to be confidential 
by law, either constitutional, statutory, or by judicial decision." Gov't Code § 552.101. 
Section 552.101 encompasses information other statutes make confidential, such as 
chapter 560 of the Government Code which provides a governmental body may not release 
fingerprints except in certain limited circumstances. See id. §§ 560.001 (defining "biometric 
identifier" to include fingerprints), .002 (prescribing mamler in which biometric identifiers 
must be maintained and circumstances in which they can be released), .003 (biometric 
identifiers in possession of governmental body exempt from disclosure tmder the Act). We 
have no indication section 560.002 pelmits the disclosure of the submitted fingerprints. 
Therefore, the sheriff must withhold the fingerprints we have marked in the court-filed 
documents under section 552.101 in conjunction with section 560.003 of the Government 
Code.6 As you raise no additional exceptions against disclosure of this information, the 
remaining portions of the court filed documents must be released. 

Next, we will address your argument under section 552.108 ofthe Government Code for the 
infonnation not sl.,lbject to section 552.022. Section 552.108(a)(1) excepts from disclosure 
"[ i]nfonnation held by a law enforcement agency or prosecutor that deals with the detection, 
investigation, or prosecution of crime ... if ... release of the infonnation would interfere 
with the detection, investigation, or prosecution of crime [ .]" Id. § 552.1 08( a)(l). A 
governmental body claiming section 552.108 must reasonably explain how and why the 
release of the requested information would interfere with law enforcement. See id. 
§§ 552.108(a)(1), .301(e)(1)(A);seealsoExpartePruitt, 551 S.W.2d 706 (Tex. 1977). You 
state the remaining infonnation relates to a pending criminal investigation. Based on this 
representation and our review, we conclude the release of this infonnation would interfere 
with the detection, investigation, or prosecution of crime. See Houston Chronicle Publ 'g Co. 
v. City of Houston, 531 S.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975) (court 
delineates law enforcement interests that are present in active cases), writ ref'd n.r.e. per 
curiam, 536 S.W.2d 559 (Tex. 1976). 

Section 552.108, however, does not except from disclosure basic infonnation about an 
arrested person, an arrest, or a crime. Gov't Code § 552.108(c). Such basic infonnation 
refers to the information held to be public in Houston Chronicle, and includes the identity 
ofthe complainant and a detailed description of the offense. See 531 S.W.2d at 186-87; 

5The Office 'of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 
(1987),470 (1987). 

6We note this office issued Open Records Decision No. 684 (2009), a previous detemunation to all 
govemmental bodies authorizing them to withhold ten categories of information, including a fmgerprint under 
section 552.101 in conjunction with section 560.003 of the Govemment Code, without the necessity of 
requesting an attorney general decision. 
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Open Records Decision No. 127 (197 6) (summarizing types ofinfonnation considered to be 
basic infonnation). Thus, with the exception basic infonnation, the sheriff may withhold the 
remaining submitted infonnation under section 552.108(a)(1) of the Government Code.7 

ill summary, the sheriff must withhold the fingerprints we have marked in the court-filed 
documents under section 552.101 of the Government Code in conjunction with 
section 560.003 ofthe Govenllnent Code. The sheriff must release the remaining portions 
ofthe court-filed documents. With the exception basic infonnation, the sheriffmaywithhold 
the remaining submitted infonnation under section 552.108(a)(1) of the Government Code. 

This letter ruling is limited to the particular infonnation at issue in tIns request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detennination regarding any other infonnation or any other circumstances. 

This ruling lliggers important deadlines regarding the rights and responsibilIties of the 
govenunental body and ofthe requestor. For more infonnation concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openJindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
infOlmation under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney General, toll free, at (888) 672-6787. 

Sincerely, 

Tamara Wilcox 
Assistant Attorney General 
Open Records Diyision 

TW/dls 

Ref: ID# 422288 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

7 As our ruling is dispositive, we do not address your remaining arguments against release of the this 
information, exceptto note basic information may not be withheld from public disclosure under section 552.1 03 
of the Government Code. Open Records Decision No. 597 at 2-3 (1991). 


