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June 28,2011 

Ms, DOlma L Clarke 

ATTORNEY GENERAL OF TEXAS 

.G REG A B B'O T T 

Assistant Criminal District Attorney 
Civil Divisiol.1:' 
P,O, Box 10$36 
Lubbock, Texas 79408-3536 

Dear Ms, Cladce: 

OR20 11-09213 

You ask whether certain infonnation is subj ect to required public disclosure under the 
Public Inforn1ation Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID#A22086. 

The Lubbock:County Criminal District Attorney's Office (the "district attorney") received 
a request fo~<the investigation file of a specified case. You claim that the requested 
information i~ excepted from disclosure under sections 552.108 and 552.111 of the 
Govemment;,Code. We have considered .the exceptions you claim and reviewed the 
submitted in£omlation. 

Initially, we note the: subIuitfed information inelndes court documents. 
Section 552.022(a)(17) ofthe Govenllnent Code provides for required public disclosm-e of 
"information,Jhat is also contained in a public comi record," lIDless the infornlation is 
expressly confIdential under other law. Gov't Code § 552.022(a)(17). We have marked the 
documents thCJ.t are subject to section 552.022(a)(17). Although you seek to withhold this 
information Wlder sections 552.108 and 552.111 ofthe Govenmlent Code, these sections are 
discretionarYi~xceptions that protect a governmental body's interests and, therefore, are not 
"other law" fcu' pm-poses of section 552.022(a)(17). See Open Records Decision Nos. 665 
at 2 n.5 (2000) (discretionary exceptions generally), 677 at 8 (2002) (attorney work product 
privilege und~r section 552.111 may be waived), 177 at 3 (1977) (statutory predecessor to 
section 552.1'08 subj ect to waiver). Therefore, the district attomey may not withhold the 
court-filed dqcuments we marked under section 552.108 or section 552.111 of the 
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Govel11ment Code. As you raise no fmiher exception to the disclosure of this infonnation, 
it must be rel~ased pursuant to section 552.022(a)(17). 

Next, we not~Jhe submitted infol111ation contains the requestor's client's medical records. 
Section 552.1'01 ofthe Govermnent Code excepts fi'om disclosure "infonnation considered 
to be confid~Ftial by law, either constitutional, statutory, or by judicial decision.,,1 Gov't 
Code § 552.191. Section 552.1 01 encompasses infol111ation other statutes make confidential, 
such as the rv.(edical Practice Act ("MP A"), subtitle B of title 3 of the Occupations Code, 
which goven~s release of medical records. See Occ. Code §§ 151.00f ... 167.202. 
Section 159.092 of the MP A provides, in relevant part: 

(a) A.,communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
confid'ential and privileged and may not be disclosed except as provided by 
this c11apter. 

(b) AJecord of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privil~ged and may not be disclosed except as provided by this chapter. 

.... . 

( c) Aperson whs> receives infonnation fi'om a confidential communication 
or re'6ord as described by this chapter, other than a person listed in 
Secti6j;t 159.004 who is acting on the patient's behalf, may not disclose the 
infoni~ation except to the extent that disclosure is consistent with the 
authorIzed purposes for which the infonnation was first obtained. 

Ie!. § 159.002.Ga)-(c). This office has detennined in govel11ing access to a specific subset of 
infonnation, ~1he MP A prevails over the more general provisions of the Act. See Open 
Records Decp.~ion No. 598 (1991). This office has concluded the protection afforded by 
section 159.0'02 extends only to records created by either a physician or someone under the 
supervision of a physician. See Open Records Decision Nos.487 (1987), 370 (1983), 343 
(1982). Infol),11ation subject to the MPA includes both medical records and information 
obtained fi'Oll.fi those medical records. See id. We have fmiher found when a file is created ' 
as a result of ,!:hospital stay, all the documents in the file refening to diagnosis and treatment 
constitute physician-patient communications or "[r] ecords of the identity, diagnosis, 
evaluation, Ol;~ treatment of a patient by a physician that are created or maintained by a 
physician." QIJen Records Decision No. 546 (1990). 

,i 
I,'" 

.'.' 

'The O.#ice of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordil~?rily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 
(1987), 470 (l9:~7). 

L.! 
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Upon review~ we find a pOliion of the submitted information, which we have marked, 
constitutes r¢cords of the identity, diagnosis, evaluation, or treatment of a patient by a 
physician that were created or are maintained by a physician. In this instance, the requestor 
is the attol11e)f for the individual whose medical records are at issue. Medical records must 
be released oh receipt of signed, written consent, provided the consent specifies (1) the 
infoll11ation to be covered by the release, (2) reasons or purposes for the release, and (3) the 
person to wh6~m the infol111ation is to be released. See id. §§ 159.004, .005. Any subsequent 
release of medical records must be consistent with the purposes for which the govenunental 
body obtaine4therecords. See id. § 159.002(c); Open Records Decision No. 565 at 7(1990). 
Thus, the meclical records we have marked may only be released in accordance with the 
MPA. ' 

~:'. I 

Section 552.)11 of the Govenunent Code excepts from disclosure "an interagency or 
intraagency riYemorandum or letter that would not be available by law to a pmiy in litigation 
with the agency." Gov't Code § 552.111. This exception encompasses the attol11ey work 
product privij~ge found in rule 192.5 ofthe Texas Rules of Civil Procedure. City of Garland 
v. Dallas Jv1or;1ing News, 22 S.W.3d 351,360 (Tex. 2000); Open Records Decision No. 677 
at 4-8 (2002)~ Rule 192.5 defines work product as 

(1) l11C,l,terial prepared or mental impressions developed in anticipation of 
litigati,'on or for trial by or for a pmiy or a pmiy's representatives, including 
the pci1;ty' s attorneys, consultants, sureties, indelID1itors, insurers, employees, 
or agcwts; or 

(2) a c.ommunication made in anticipation oflitigation or for trial between a 
party and the party's representatives or mnong a party's representatives, 
including the party's attol11eys, consultants, sureties, indemnitors, insurers, 
emploiyees or agents. 

\;t 

TEX. R. Crv.;~. 192.5. A govenm1ental body seeking to withhold infonnation under this 
exception be~ts the burden of demonstrating that the infol111ation was created or developed 
for trial or in:;anticipation of litigation by or for a party or a pmiy's representative. JcZ.; 
ORD 677 at 6-8. In order for this office to conclude that the infonnation was made or 
developed in anticipation of litigation, we must be satisfied that: 

a) a t;easonable person would have concluded from the totality of the 
circUl},lstances sUlTolmding the investigation that there. was a substantial 
chanc,e that litigation would ensue; and b) the pmiy resisting discovery 
believed in good faith that there was a substantial chm1ce that litigation would 
ensue:.and [created or obtained the infonnation] for the pUl-pose of prepm-ing 
for sUQh litigation. 
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Nat'! Tank C;. v. Brotherton, 851 S.W.2d 193,207 (Tex. 1993). A "substantial chance" of 
litigation do~~ not mean a statistical probability, but rather "that litigation is more than 
merely an abitract possibility or unwananted fear." Id. at 204; ORD 677 at 7. 

The work product doctrine is applicable to litigation files in criminal and civil litigation. 
Curry v. Walker, 873 S.W.2d 379,381 (Tex. 1994); see Us. v. Nobles, 422 U.S. 225, 236 
(1975). In C~irry, the Texas Supreme Court held that a request for a district attol11ey's "entire 
file" was "top broad" and, citing National Union Fire Insurance Co. v. Valdez, 863 
S.W.2d 458,''460 (Tex. 1993), held that "the decision as to what to include in [the file] 
necessarily reveals the attol11ey's'thought processes concel11ing the prosecution or defense 
of the case. ,,2jd. at 380. Accordingly, if a requestor seeks an attol11ey's entire litigation file, 
and a govenui~ental body seeks to withhold the entire file and demonstrates that the file was 
created in ant~cipation of litigation, we will preS1U11e that the entire file is excepted from 
disclosure mrder the attol11ey work product aspect of section 552.111. Open Records 
Decision No. 647 at 5 (1996); see Nat 'I Union Fire Ins. Co. v Valdez, 863 S.W.2d 458, 461 
(Tex. 1993) (prganization of attol11ey' s litigation file necessarily reflects attol11ey's thought 
processes). 

You explain that the request for infonnation encompasses the district attol11ey's entire 
prosecution :Gte concel11ing the case at issue. You inform us that the infonnation at issue was 
compiled by ihe district attol11ey in preparation for trial and reflects the district attol11ey's 
mental impre'isions and legal reasoning. Therefore, we conclude the district attomey may 
withhold the;:,remaining infonnation from disclosure under section 552.111 of the 
Govenmlent Code.3 

In summary, :~le district attorney must release the court-filed docmnents we have marked 
under sectiOli,!552.022(a)(17) of the Govenunent Code. The medical records we have 
marked may\i;mly be released in accordance with the MP A. The district attomey may 
withhold the xemaining information under section 552.111 of the Govenunent Code. 

This letter n41,hg is limited to the particular information at issue in this request and limited 
to the facts a~:presented to us; therefore, this ruling must not be relied upon as a previous 
detel111inatiol).~Tegarding any other information or any other circumstances. 

2We noie, however, that the comt in National Union also concluded that a specific document is not 
automatically cd.nsidered to be privileged simply because it is part of an attorney's file. 863 S.W.2d 458, 461 
(Tex. 1993). Th~.court held that an opposing party may request specific doclU11ents or categories of doclUl1ents 
that are relevalI(to the case without implicating the attomey work product privilege. Id.; Open Records 
Decision No. 6~7 at 5 (1996). 

3 As ou~\uling is dispositive, we do not address your remaining argmnents. 
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Tbis ruling triggers important deadlines regarding the rights and responsibilities of the 
goverm11entalbody an~ ofthe requestor. For more infonnation conceming those rights and 
responsibiliti~s, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the Office of the Attomey General's Open Government Hotline, toll free, 
at (877) 673"6839. Questions conceming the allowable charges for providing public 
infOlmation lli1der the Act must be directed to the Cost Rules Administrator ofthe Office of 
the AttorneyGeneral, toll free, at (888) 672-6787. 

SinC~relY':~,'·,','. 
,j~ ~1~:' " 

, r~jlu 'ill, ' 
.T onathan Mile,S 
Assistant Att6ri1ey General 
Open Records,Division 

.TM/em 
'.'. 

Ref: ID# 4~2086 
:.~.: 

Ene. Subn:i;~tted documents 

c: Requ~~tor 
(w/o enclosures) 

;i, 

.,'" 


