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June 29, 2011 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Jennifer Soldano 
Associate General Counsel 
Texas Departlnent of Motor Vehicles 
4000 J acksOll Avenue 
Austin, Texas 78731 

Dear Ms. Soldano: 

0R2011-09289 

You ask whether certain infonnation is subject to required public disclosure under the 
Public Inf01111ation Act (the "Act"), chapter 552 of the Govenunent Code. Your request was 
assigned ID#422206. 

The Texas Department of Motor Vehicles (the "depmiment") received four requests from the 
same requestpr for seventeen categories of infonnation pertaining to a named depmiment 
employee and, the employees he supervises. 1 You state the depmiment does not possess some 
of the requeElted infOl111ation. We note the Act does not require a govenunental body to 
release infon)1ation that did not exist when it received a request or to create responsive 
information. See Economic Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266 (Tex. 
Civ. App.-San Antonio 1978, writdism'd); Open Records Decision Nos. 605 at 2 (1992), 
555 at 1 (1990),452 at 3 (1986),362 at 2 (1983). However, a governmental body has a duty 
to make a good faith effort to relate a request for infonnation to inf01111ation that the 
govenm1ental'body holds. See Open Records Decision No. 561 at 8-9 (1990). We assume 
the departme11t has made a good faith effOli to do so. You also state the depmiment will 
release some;; of the requested inf01111ation. You claim that the remaining requested 
inf01111ationis.excepted fi-om disclosure under sections 552.101, 552.102, 552.117, 552.130, 

IWe note when the Legislature created the departmentin2009 the Texas Department of Transportation 
tTansferred certa.ln programs to the department. See Act of May 23,2009, 81st Leg., R.S., ch. 933, § 6.01(a), 
2009 Tex. Gen.t~aws 2485, 2519. You explain the Texas Department of Transportation's personnel files for 
those employee:s who were to become department employees were. tr'ansferred to the department in 
November 2009;:when the department was created. 
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552.136, and552.147 of the Govenllnent Code. We have considered the exceptions you 
claim and reviewed the submitted representative sample ofinfonnation.2 

Section 552.101 of the Goven1l11ent Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. This section encompasses information protected by other statutes, such as 
section 1324'a of title 8 of the United States Code. Section 1324a provides that an 
Employment Eligibility Verification Form 1-9 and "allY information contained in or appended 
to such form, may not be used for purposes other than for enforcement of this chapter" and 
for enforcement of other federal statutes gove111ing crime and criminal investigations. See 8 
U.S.c. § 1324a(b)(5); see also 8 C.F.R. § 274a.2(b)(4). Upon review, we find none of the 
info1111ation a-bssue is subj ect to section 1324a oftitle 8 ofthe United States Code; therefore, 
the depalimekt may not withhold ally of the information at issue under section 552.101 of 
the Govenllnent Code on this basis. 

Section 552.101 ofthe Govenllnent Code also encompasses $ection6103(a) oftitle 26 ofthe 
United State$.;Code. Section 6103(a) renders tax retum infonnation confidential. Attomey 
General OpinIon H-1274 (1978) (tax retu111s); Open Records Decision No. 600 (1992) (W-4 
f01111S). Section 61 03(b) defines the te1111 "retum information" as "a taxpayer's identity; the 
nature, source" or amount of his income, payments, receipts, deductions, exemptions, credits, 
assets, liabilities, net wOlih, tax liability, tax withheld, deficiencies, overassessments, or tax 
payments .. ,' or any other data, received by, recorded by, prepared by, fumished to, or 
collected by the Secretary [ofthe 1nte111al Revenue Service] with respect to a return or with 
respect to the,dete1111ination of the existence, or possible existence, of liability ... for any 
tax, penalty,;jnterest, fine, forfeiture, or other imposition, or offense[.]" 26 U.S.C. 
§ 61 03(b )(2)~A). Federal comis have construed the tenn "retum infonnation" expansively 
to include any,:'infonnation gathered by the 1ntemal Revenue Service regarding a taxpayer's 
liabilityundeI\title 26 ofthe United States Code. See Mallas v.Kolak, 721 F. Supp. 748, 754 
(M.D.N.C. ll9.,~9), dismissed in part, aff'd in part, vacated in part, and remanded, 993 
F.2d 1111 (4th Cir. 1993). Upon our review, we find none of the infomlation at issue is 
subject to seytion 6103(a) of title 26 of the United States Code; therefore, the department 
may not with)lold any of the infonnation at issue lmder section 552.101 ofthe Govenllnent 
Code on this,pasis. 

Section 552.l·01 of the Goven1l11ent Code also encompasses the Family Medical Leave Act 
(the "FMLA~'0, section 2654 of title 29 of the United States Code. Section 825.500 of 
chapter V of;)itle 29 of the Code of Federal Regulations identifies the record-keeping 
requirements for employers that are subj ect to the FMLA. Subsection (g) of section 825.500 
states: 

2This i~tter ruling assumes that the submitted representative sample of information is truly 
representative cif the requested information as a whole. TIns ruling does not reach, and therefore does not 
authorize, the vyhhhoiding of any other requested infol111ation to the extent that the other information is 
substantially different than that submitted to tIns office. See Gov't Code §§ 552.301(e)(1)(D), .302; Open 
Records Decisidi1 Nos. 499 at 6 (1988), 497 at 4 (1988). 
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Recor,ds and documents relating to medical celiifications, recertifications or 
mediqal histories of employees or employees' family members, created for 
purpo$es of FMLA, shall be maintained as confidential medical records in 
separ<'l:te files/records from the usual personnel files, and if the [Americans 
with Disabilities Act (the "ADA")], as amended, is also applicable, such 
recor4s shall be maintained in confonnance with ADA confidentiality, 
requil:ements ... except that: 

.: (1) Supervisors and managers may be infonned regarding necessary 
":,restrictions on the work or duties of an employee and necessary 
',:' accOlllill0dations; 

',.'.,', (2) First aid and safetypersOlmel may be infonned (when appropriate) 
." if the employee's physical or medical condition might require 
, emergency treatment; and 

:,; (3) Govermnent officials investigating compliance with FMLA (or 
,;,i. other pertinent law) shall be provided relevant infonnation upon 
:; request. 

29 C.F.R. § S'g5.500(g) (intemal citation omitted). Upon review, we find that none of the 
information aiissue relates to medical certification, recertifications, or medical histories of 
employees or:employees' families created for the purpose oftheFMLA. Consequently, none 
ofthe infonn:'~fion at issue may be withheld under section 552.101 of the Govenmlent Code 
on this basis .. 

Section 552.101 of the Government Code also encompasses medical records made 
confidential 'Linder the Medical Practice Act (the "MP A"), subtitle B of title 3 of the 
Occupations Code. Section 159.002 of the MPA provides in peliinent part: 

(b) A~\ecord of the identity, diagnosis, evaluation, or treatment of a patient 
by a P11ysician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives infonnation from a confidential communication 
or re~~)l'd as described by this chapter, other than a person listed in 
Sectiq,~1159.004 who is acting on the patient's behalf, may not disclose the 
infom~ation except to the extent that disclosme is consistent with the 
autho~~ized purposes for which the infonnation was first obtained. 

Occ. Code §'159.002(b)-(c). Upon review, we find none of the information at issue 
cOl1sti tutes medical records for the purposes of the MP A. As such, the depaliment may not 
withhold anY:Qfthe infonnation at issue under section 552.101 of the Govemment Code on 
this basis. 

I" 
' .. : 
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Section 552.:+:01 of the Govennnent Code also encompasses the common-law right of 
privacy, whiq}1 protects infonnation if it (1) contains highly intimate or embarrassing facts, 
the publicatidi~ ofwhich would be highly obj ectionable to a reasonable person, and (2) is not 
oflegitimateponcem to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 
668, 685 (Te~.:·1976). To demonstrate the applicability of common-law privacy, both prongs 
of this test mlist be satisfied. Id. at 681-82. The types ofinfonnation considered intimate 
and emban-q$sing by the Texas Supreme Comi in Industrial Foundation included 
infol111ation r~lating to sexual assault, pregnancy, mental or physical abuse in the workplace, 
illegitimate qhildren, psychiatric treatment of mental disorders, attempted suicide, and 
injuries to se~~lal organs. Id. at 683. Whether infonnation is subject to a legitimate public 
interest and tIi,¢refore not protected by common-law privacy must be dete1111ined on a case
by-case basis}!; See Open Records Decision No. 373 (1983). 

,'.',. 

This office l1'1s found that some kinds of medical infol111ation or inf01111ation indicating 
disabilities ot~pecific illnesses are excepted fi.-om required public disclosure lmder COlID110n
law privacy. ~i:e Open RecQrds :Decision Nos. 470 (1987) (illness from severe emotional and 
job-related s#~ess), 455 (1987) (prescription drugs, ilh1esses, operations, and physical 
handicaps). 'Ji'his office has also found that personal financial infonnation not relating to a 
financial tran$action between an individual and a govenllnental body is generally intimate 
or embarrassi~}g. See generally Open Records Decision Nos. 600 at 9-10 (1992) (employee's 
designation q;f retirement beneficiary, choice of insurance canier, election of optional 
coverages, c\trect deposit authorization, fOlms allowing employee to allocate pretax 
compensatio{~"to group insurance, health care or dependent care), 545 (1990) (defened 
compensatio~~:: infonnation, participation in voluntary investment program, election of 
optional insllt,ance coverage, mortgage payments, assets, bills, and credit history), 373 
(sources of in!~;ome not related to financial transaction between individual and govenllnental 
body protect~fl under cOlIDnon-law privacy). However, there is a legitimate public interest 
in the essential facts about a financial transaction between an individual and a govenllnental 
body. See OF,n Nos. 600 at 9 (inf01111ation revealing that employee pmiicipates in group 
insurance plap funded pmtly or wholly by govenllnental body is not excepted fi.-om 
disclosure), 545 (finm1cial infOlmation pertaining to receipt offunds fi.-om govenm1ental body 
or debts owed;to govenllnental body not protected by common-law plivacy). Fmihermore, 
this office ha$[i.1oted the public has a legitimate interest in infonnation that relates to public 
employees an§. their conduct in the workplace. See, e.g., Open Records Decision Nos. 562 
at 10 (1990) ~persolmel file infonnation does not involve most intimate aspects of human 
affairs but in f~ct touches on matters oflegitimatepublic conce111), 470 at4 (job perf01111ance 
does not gene~fally constitute public employee's private affairs)~ 444 at 3 (1986) (public has ',. 

obvious intel"~st in infol1l1ation concerning qualifications m1d perfOlmance of government 
employees), 4P5 at 2 (1983) (mmmer in which public employee's job was perfOlmed cmmot 
be said to be;~~f minimal public interest), 392 (1982) (reasons for employee's resignation 
ordinarily nof:private). Upon review, we find that the inf01111ation we have marked is highly 
intimate or eii~barrassing and not of legitimate public conce111. Therefore, the depmiment 
must withll0\~& the inf01111ation we have marked pursuant to section 552.101 of the 
Govemmentgode in conjunction with c0111lnon-law privacy. We find you have failed to 
demonstrate iliat any ofthe remaining infonnation at issue is highly intimate or embarrassing -
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and not oflegihmate public concel11. Therefore, the depaliment may not withhold ally ofthe 
remaining inf'Ol11lation on this basis. 

'I"'" 

, " 

You also claii1l the infol11lation at issue is excepted from disclosure under section 552.102 
of the Goven1l11ent Code. Section 552.102(a) excepts from disclosure "infol11lation in a 
persOlmel file:;: the disclosure of which would constitute a clearly UnWalTallted invasion of 
personal priv,Cicy." Gov't Code § 552.102(a). The Texas Supreme Comi recently held 
section 5 52.102( a) excepts from disclosure the dates ofbilih of state employees in the payroll 
database oftlie Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts 

i. 

v. Attorney Gen. of Tex., No. 08-0172, 2010 WL 4910163 (Tex. Dec. 3, 2010). Having 
carefully revi,ewed the infonnation at issue, we have marked the infol111ation that must be 
witblleld und\:?r section 552.102(a) ofthe Government Code. The remaining information at 
issue is not ekcepted under section 552.1 02(a) and may not be withheld on that basis. 

Section 552. tJ 7 ofthe Govenunent Code excepts :6:om disclosure the home addresses alld 
telephone m~'1)bers, emergency contact infonnation, social security munbers, alld family 
member infoii,nation of current or fonner officials or employees of a govermnental body who 
request that tllis infol11lation be kept confidential under section 552.024 ofthe Govenmlent 
Code. Act 0~May24, 2011, 82nd Leg., R.S., S.B. 1638, § 2 (to be codified as an amendment 
to Gov't Co<;l:e § 552.117(a)). We note that section 552.117 does not apply to e-mail 
addresses. W1lether a paliicular piece ofinfonnation is protected by section 552.117(a)(1) 
must be dete~'1nined at the time the request for it is made. See Open Records Decision 
No. 530 at 5\(1989). Therefore, a govenmlental body must withhold information lU1der 
section 552. ~;17 on behalf of cunent or fonner officials or employees only if these 
individuals nJ;:tde a request for confidentiality under section 552.024 prior to the date on 
which the reqlJest for this infOlmation was made. We note the infOlmation at issue includes 
an election fO~-:l11 showing the employee at issue elected to deny access to his home address 
and home telephone number. Accordingly, the department must withhold the home address 
and telephone number we have mal-lced under section 552.117(a)(1) of the Govenunent 
Code. However, the election form provides no meallS for the employee to request that his 
social security number or family member infonnation be withheld £i·om disclosure under 
section 552.l~7(a)(1). Thus, because the employee did not elect confidentiality for his 
family memb:~'r infonnation or his social security number, the depaliment may not withhold 
any ofthe reMaining infonnation under section 552.117. 

You state thedepartment will redact driver's license numbers under section 552.130 of the 
GovenmlentiCode purSUallt to the previous detel111ination issued by our office in Open 
Records Letter No. 2002-0465 (2002). However, the previous detel11lination in that ruling 
was issued to tl,le Texas Department of Transportation, not to the depaliment. Consequently, 
the departmel1t may not rely on Open Records Letter No. 2002-0465 to withhold any 
information. {;ee Open Records Decision No. 673 (2001) (listing elements of second type 
of previous ::::detennination under section 552.301(a) of the Govemment Code). 
Section 5 52.1.~ 0 provides infOlmation relating to a motor vehicle operator's license, driver's 
license, moto.r vehicle title, or registration issued by an agency oftms state or another state 
or country is ~tcepted from public release. Act of May 24, 2011, 82nd Leg., R.S., S.B. 1638, 
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§ 4 (to"be co~.ified as an amendment to Gov't Code § 552.130). Upon review, we find the 
department l~l.i.1st withhold the information we have marked under section 552.130 of the 
Govenmlent o,C;ode. 3 

You also raise section 552.136 of the Govel11ment Code. Section 552.136 states, 
"Notwithstancling any other provision ofthis chapter, a credit card, debit card, charge card, 
or access devi~e number that is collected, assembled, or maintained by or for a govel11mental 
body is confi~lential." Gov't Code § 552.136(b); see also ie!. § 552.136(a) (defining "access 
device"). Thj,~ office has detel11lined an insurance policy mmlber is an access device for the 
purposes of s~ction 552.136. Upon our review, we find nOlle ofthe remaining infonnation 
constitutes infol11lation that is subject to section 552.136. Accordingly, the depmiment may 
not withhold ~ny ofthe remaining infol11lation on this basis. 

" 

We note yO\~, have marked an e-mail address in the remaining information at issue. 
Section 552. ~37 excepts fi.·om disclosure "an e-mail address of a member of the public that 
is provided \91' the purpose of connnunicating electronically with a govennnental body," 
unless the m~l11ber of the public consents to its release or the e-mail address is of a type 
specifically eicluded by subsection (c). Gov't Code § 552. 137(a)-(c). Section 552.137 is 
not applic ab I,d to an institutional e-mail address.anIntel11et website address, the general e
mail address 8£ a business, ml e-mail address of a person who has a contractual relationship 
with a goven1]llental body, or an e-mail address maintained by a govennnental entity for one 
of its official$.;or employees. We note the e-mail address you have mm'ked is a depmiment 
e-mail addre$'§ that falls under subsection 552.137(c). As such, the department may not 
withhold the i:narked e-mail address under section 552.137. 

" 

Section 552. f47 of the Govenmlent Code excepts from disclosure the social security munber 
of a living p~rson.4 Gov't Code § 552.147. Upon review, we find the depmiment may 
withhold the I-harked social security munber Imder section 552.147 ofthe Goverrnnent Code. 

In summary: (1) the depmiment must withhold the infonnation we have marked pursuant to 
section 552. tOJ ofthe Govennnent Code in conjunction with cOlmnon-law privacy; (2) the 
department In~hst withhold the infonnation we have marked under section 552.1 02( a) ofthe 
Govenmlent :,rode; (3) the depmiment must withhold the home address and telephone 
number we h:~ve marked under section 552.117(a)(1) of the Govenmlent Code; (4) the 
department 1')1)1st withhold the information we have marked under section 552.130 of the 
GovenmlentGode; and (5) the department may withhold the marked social securitymunber 

::', . .. , 

3We no;te this office issued Open Records Decision No. 684 (2009), a previous determination to all 
govermnental bpdies authorizing them to withhold ten categories of infol111ation without the necessity of 
requesting an att9l11ey general decision, including a Texas driver's license l1lU11ber lUlder section 552.130 of 
the GoVel1U11enilCode . .. :.; 

L 

4Sectioi~ 552.147(b) of the Government Code authorizes a govel11mental body to redact a living 
person's social st;cmity l1lU11ber £i:om public release without the necessity of requesting a decision from tIlls 
office under the{Act. 

-,,:: . 
.' .~ 
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under sectiOliS52.147 of the Govenmlent Code. The depmiment must release the remaining 
information ai issue. 

This letter ruling is limited to the pmiicular inf0111lation at issue in tIlls request and limited 
to the facts aS'presented to us; therefore, this ruling must not be relied upon as a previous 
dete111linatiOl\ regarding any other inf0111lation or mly other circumstances. 

This ruling t~iggers importmlt deadlines regarding the rights and responsibilities of the 
govemmentalbody and ofthe requestor. For more infonnation conce111ing those rights and 
responsibiliti'es, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the Office of the Att0111ey General's Open Govel11ment Hotline, toll free, at 
(877) 673-68,09. Questions conce111ing the allowable charges for providing public 
information tinder the Act must be directed to the Cost Rules Admilllstrator ofthe Office of 
the Attorney ,General, toll fi:ee at (888) 672-6787. 

,,";: 
'''',' 

dI~~t~ 
Lindsay E. H.ale U 
Assistant AttQ111ey General 
Open Records Division 
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Ref: ID# 4~b206 

Enc. SUbITi:~t.ted documents 
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c: Requestor 
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