
ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

June 30, 2011 

Ms. Patricia Fleming 
Assistant General Counsel 
TDCJ-Office of the General Council 
P.O. Box 4004 
Huntsville, Texas 77342-4004 

Dear Ms. Fleming: 

. ",,:. 

0R2011-09327 

You ask whether certain information is subject to required public disclosure under the 
Public Infonnation Act (the "Act"), chapter 552 ofthe Govenunent Code. Your request was 
assigned ID# 423847. 

The Texas Department of Criminal Justice (the "department") received a request for the 
personnel file of a named former employee. You state the department has made or will make 
available some of the requested information to the requestor, but claim the submitted 
infonnation is excepted from disclosure under section 552.101 of the Government Code. We 
have considered the exception you claim and i:eviewed the submitted information. 

Section 552.101 ofthe Govelil111ei1t Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Criminal 
history record infomlation ("CHRI") generated by the National Crime Information Center 
("NCIC") or by the Texas Crime Information Center is confidential under federal and state 
law. Title 28, part 20 of the Code of Federal Regulations govems the release ofCHRI that 
states obtain from the federal govemment or other states. Open Records Decision No. 565 
(1990). The federal regulations allow each state to follow its individual law with respect to 
CHRI it generates. Id. Section 411.083 of the Govemment Code deems confidential CHRI 
that the Department of Public Safety ("DPS") maintains, except that the DPS may 
disseminate this information as provided in chapter 411, subchapter F of the Govemment 
Code. See Gov't Code § 411.083. 
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Sections 411.083(b)(1) and 411.089(a) auth011ze a criminal justice agency to obtain CHRl, 
but a criminal justice agency may not release CHRl except to another criminal justice agency 
for a criminal justice purpose. Id. § 411. 089(b)(1). Other entities specified in chapter 411 
ofthe Government Code are entitled to obtain CHRl from DPS or another criminal justice 
agency; however, those entities may not release CHRl except as provided by chapter 411. 
See generally id. §§ 411.090-411.127. Thus, any CHRl generated by the federal government 
or another state may not be made available to the requestor except in accordance with federal 
regulations. See ORD 565. Upon review, we determine the information at issue does not 
cOllsist of CHRl generated by the NCIC or TCIC. Therefore, none of the submitted 
infol111ation'is confidential under section 411.083, and the depatiment may not withhold it 
under section 552.101 on that ground. 

Section 552:101 of the Government Code also encompasses the doctrine of common-law 
privacy. Common-law privacy protects infol111ation that (1) contains highly intimate or 
embarrassIng facts, the publication of which would be highly objectionable to ateasOIiable 
person, and (2) is not of legitimate concern to the pUblic. Indus. Found. v. Tex. Indus. 
Accident Ed., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of 
cOlllillon-law privacy, both prongs of this test must be demonstrated. Id. at 681-82. Prior 
decisions of this office have found financial infornlation relating only to an individual 
ordinarily satisfies the first requirement of the test for common-law pl:ivacy but there is a . 
legitimate public interest in the essential facts about a financial transaction between an 
individual and a governmental body. See Open Records Decision Nos. 600 (1992), 545 
(1990), 373 (1983). F 01· example, information related to an individual's mortgage payments, 
assets, bills, and credit history is generally protected by the common-law right to privacy. 
See Open Records Decision Nos. 545, 5~3 (1989); see also ORD 600 (personal financial 
information includes choice of patiicular insurance carrier). In addition, a compilation of 
a private citizen's criminal history is highly embarrassing information, the publication of 
which would be highly objectionable to a reasonable person. Cf us. Dep't of Justice v. 
Reporters Comm.for Freedom of the Press, 489 U.S. 749, 764 (1989) (when considering 
prong regarding individual's privacy interest, court recognized distinction between public 
records found in courthouse files and local police stations and compiled summary of 
information ~nd noted individual has significant privacy interest in compilation of one's 
criminal history). However, this office has determined that the public has a legitimate 
interest in information relating to employees of governmental bodies and their employment 
qualifications and job performance. See Open Records Decision Nos. 562 at 10 (1990), 542 
at 5 (1990); see also Open Records Decision No. 423 at 2 (1984) (scope of public employee 
privacy is n~rrow). 

Although the submitted infornlation contains criminal history record information, this 
infol111ation: pertains to a department employee, and not a private citizen. Therefore, this 
information is oflegitimate public interest and, thus, is not confidential under common-law 
privacy. However, some ofthe submitted information is highly intimate or embarrassing and 
is not of legitimate concern to the public; therefore, the department must withhold this 
information,.which we have marked, under section 552.101 in conjunction with common-law 
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privacy. Upon review, however, we find the remaining info1111ation is not highly intimate 
or embarrassing. Thus, the remaining info1111ation is not confidential under conm10n-Iaw 
privacy, and the department may not withhold it under section 552.101 on that ground. 

We note the submitted info1111ation includes infonTIation that is excepted from disclosure 
under section 552.102(a) of the Govemment Code.] Section 552.102(a) excepts from 
disclosure "information in a personnel file, the disclosure of which would constitute a clearly 
unwananted invasion of personal privacy." Gov't Code § 552.102(a). The Texas Supreme 
Court recently held section 552.102(a) excepts from disclosure the dates of birth of state 
employees in the payroll database of the Texas Comptroller of Public Accounts. Tex. 
Comptrollero/Pub. Accounts v. Attorney Gen. o/Tex., No. 08-0172, 2010 WL 4910163 
(Tex. Dec. ~,2010). Having carefully reviewed the information at issue, we have marked 
the information that must be withheld under section 552.1 02( a) of the Govemment Code. 

Some of the remaining info1111ation falls within the scope of section 552.117 of the 
GovemmentCode. Section 552. 117(a)(3) excepts from public disclosure the present and 
f01111er home addresses and telephone numbers, social security numbers, and family member 
info1111ationof cunent or former employees ofthe department or the predecessor in function 
of the department or any division of the department, regardless of whether the current or 
f01111er employee complies with section 552.1175 of the Gove111ment Code. Gov't Code 
§ 552.117(a)(3). Act of May 24,2011, 8211d Leg., R.S., S.B. 1638, § 2 (to be codified as an 
amendment to Gov't Code § 552.117(a)). Therefore, the department must withhold the 
information we have marked pursuant to section 552.117(a)(3) of the Govemment Code. 

In summary, the department must withhold the information we have marked under 
section 552..1,01 of the Gove111ment Code in conjunction with common-law privacy and 
under sections 552.102(a) and 552.117(a)(3) ofthe Govemment Code. The department must 
release the rymaining infonnation. 

Finally, you,' request a previous determinations regarding the following categories of 
information: '(1) optional insurance coverage, dependent info1111ation and designation of 
retirement aIld life insurance beneficiaries; (2) ERS insurance multipurpose fonTIs with 
designation of dependent coverage; (3) ERS TEX -SA VER defened compensation electronic 
payroll authorization forms; (4) ERS retirement beneficiary designation fon118; (5) 
employer's wage statements indicating deductions for dependent health coverage; (6) 
information, on TEX-FLEX forms; (7) child-support obligations; and (8) charitable 
deductions. ,However, we note you did not submit any ERS TEX-SA VER forms, ERS 
retirement beneficiary designation f01111S, TEX-FLEX f01111S, or charitable deduction 
information. Upon review, we decline at this time to issue a previous determination 
regarding the categories of information at issue. Accordingly, this letter ruling is limited to 

IThe Office of the Attorney General will raise a mandatory exception like section 552.102 on behalf 
of a governmental body, but ordinarily will not raise other exceptions. 
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the particular records at issue in this request and limited to the facts as presented to us; 
therefore, this ruling must not be relied upon as a previous determination regarding any other 
records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
govel11mental body and ofthe requestor. For more information concel11ing those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the, Office of the Attol11ey General's Open Govel11ment Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney General, toll free, at (888) 672-6787. 

Sincerely, 

ant Attorney General 
Op n Records Division 

JLC/eb 

Ref: ID# 423847 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


