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June 30, 201 l' 

Ms. Ruth H.Soucy 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Deputy Genetal Comlsel for Open Records 
Texas Comptroller of Public Accounts 
P.O. Box 13528 
Austin, Texas78711-3528 

" 

Dear Ms. SOll~Y: 

OR2011-09362 

You ask whether certain inf01111ation is subject to required public disclosure llllder the 
Public Infonij,ation Act (the "Act"), chapter 552 ofthe Gove111ment Code. Your request was 
assigned ID#.424227 (Comptroller ID# 7191780949). 

The Texas COlnptroller of Public ACCOlllltS (the "comptroller") received a request for nine 
categories of\jnfonnation relating to a data disclosure and legislation regarding information 
security. Y o.pstate the comptroller does nbt possess some of the requested inf01111ation. 1 

You also stat~:some of the requested information either has been or will be released. You 
claim the slitiillitted infonnation is excepted from disclosure llllder sections 552.101, 
552.103,552)06,552.107,552.108,552.111, and 552.139 ofthe Govenunent Code. You 
also believe some of the shbmitted infonnation may implicate the interests of Gartner, Inc. 
("Gminer").You infonn us the comptroller notified Gminer of this request for the 
inf01111ation in question and of its right to submit argmnents to this office as to why the 
inf61111ation ~hould not be released.2 We have considered your arguments and reviewed the 

'We ndt~ the Act does not require a governmental body to release information that did not exist when 
it received a reqllest or create responsive information. See Econ. Opportunities Dev. COIp. v. Bustamante, 
562 S.W.2d 266'(Tex. Civ. App.-San Antonio 1978, writ dism'd); Open Records Decision Nos. 605 at 2 
(1992), 555 at 1:·;(1990),452 at 3 (1986),362 at 2 (1983). 

2See GJ.~'tCode § 552.305( d); Open Records DecisionNo. 542 (1990) (statutory predecessor to Gov't 
Code § 552.305"pemritted govenunental body to rely on interested tllli:d party to raise and explain applicability 
of exception to :dIs clo sure lUlder certain Ci.rclUl1Stances). 
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representative samples of infomlation you submitted.3 We also have considered the 
comments we,.received from the Office ofthe Attomey General (the "OAG,,).4 

You state the:comptroller has requested clarification of a portion of the present request for 
information but has not received a response from the requestor. See Gov't Code 
§ 552.222(b )-(gove1111nental body may communicate with requestor for plU1Jose of clarifying 
or nalTOWingl:equest for information). Therefore, this decision does not address the public 
availability of any information peliaining to the portion of the present request that is 
encompassecl::by the comptroller's request for clarification. Should the comptroller receive 
clarification :aj~d seek to withhold any infonnation responsive to the clarified request, the 
comptroller $iiould request another ruling. See Gov't Code §§ 552.301(a), .302. 

We note som~ of the submitted infomlation falls within the scope of section 552.022 ofthe 
Goven1111ent .. Code. Section 552.022(a)(3) provides for required public disclosure of 
"infomlation jn an account, voucher, or contract relating to the receipt or expenditure of 
public or othf.<i- funds by a govenllnental body[,]" unless the infonnation is expressly made 
confidential1,!11der other law. Gov't Code § 552.022(a)(3). We have marked contracts and 
a voucher relating to the comptroller's expenditure of public flU1ds that are subject to 
disclosure lU~der section 552.022(a)(3). Although the comptroller and the OAG claim 
sections 552.103 and 552.108 of the Govemment Code for the infonnation in the contracts 
and voucher, rye note those sections are discretionary exceptions that protect a govenunental 
body's intem'!is and may be waived. See id. § 552.007; Dallas Area Rapid Tran.sit v. Dallas 
Mornin.g Ne;k.s, 4 S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) (Gov't Code 
§ 552.1 03 m~ybe waived); Open Records Decision Nos. 665 at 2 n.5 (2000), (discretionary 
exceptions g~,l)erally), 177 at 3 (1977) (statutory predecessor to Gov't Code § 552.108 
subject to watver). As such, sections 552.103 and 552.108 are not other law that makes 
infomlation cpnfidential for purposes of section 552.022(a)(3). Therefore, the comptroller 
may not withh.9ld any of the infonnation in the contracts and voucher lmder sections 552.103 
or 552.108 o:l{the Govenllnent Code . 

. J 
You believe c,~liain infonnation in the contracts may implicate Gminer's interests. We note 
section 552. qo of the Govemment Code is a confidentiality provision for plU1Joses of 
section 552.0g2(a)(3). An interested third pmiy is allowed ten business days from the date 
of its receiptpfthe govenunental body's notice lmder section 552.305 of the Goven1111ent 

h 

3This l€tter ruling assmnes the submitted representative samples of requested infol111ation are truly 
representative 6!fthe requested infOlIDation as a whole. This ruling neither reaches nor authorizes the 
comptroller to ~Mhhold any information that is substantially different from the submitted information. See 
Gov't Code §§ ~22.301(e)(1)(D), .302; Open Records Decision Nos. 499 at 6 (1988), 497 at 4 (1988). You 
indicate some oti\he submitted information is not at issue and was submitted as backgrolU1d documentation. 
This ruling does'hot address the public availability of that infolTIlation . 

. ~ .: 

4See Gq~'t Code § 552.304 (interested party may submit comments stating why infonnation should 
or should not be);eleased). 
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Code to subniit its reasons, if any, as to whyinfonnation relating to the third party should not 
be released. 'see Gov't Code § 552.305(d)(2)(B). As ofthe date ofthis decision, this office 
has received #0 conespondence from Gminer. Thus, as Gartner has not demonstrated any 
of the inf011Tlation in the submitted contracts is proprietary for purposes of the Act, the 
comptroller lilay not withhold any of the infonnation at issue on the basis of any interest 
Gartner may 'have in the infonnation. See id. § 552.110(a)-(b); Open Records Decision 
Nos. 552 at 5:'(990), 661 at 5-6 (1999). Therefore, the comptroller must release the marked 
contracts and \roucher pursuant to section 552.022(a)(3) of the Govenmlent Code. 

We note some' of the infonnation to be released is protected by copyright. A govenunental 
body must allow inspection of copyrighted materials unless an exception applies to the 
information. FSee Open Records Decision No. 180 at 3 (1978); see also Open Records 
Decision No.:109 (1975). A custodian of public records also must comply with copyright 
law, hOWeVel\ and is not required to nn11ish copies of records that are copyrighted. See 
ORD 180 at 3: A member ofthe public who wishes to make copies of copyrighted materials 
must do so ll;i~assisted by the governmental body. In making copies, the member of the 
public assum¢s the duty of compliance with the copyright law and the risk of a cOPY1ight 
infringemenV;:Suit. 

Next, we addl'pss section 552.108 ofthe Government Code. Section 552.108(a)(1) excepts 
from disclOSl'iie "[i]nfonnation held by a law enforcement agency or prosecutor that deals 
with the detecfion, investigation, or prosecution of crime ... if ... release of the information 
would interfeiie with the detection, investigation, or prosecution of crime[.]" Gov't Code 
§ 552.108(a)(1). Generally, a governmental body must reasonably explain how and why 
section 552.l:98 is applicable to the infOlmation at issue. See id. § 552.301(e)(1)(A); Ex 
parte Pruitt,551 S.W.2d 706 (Tex. 1977). We note section 552.108 is applicable only to 
records creat~d by an agency, or a portion of an agency, whose primary nmction is. the 
investigatiol1Gf crimes and enforcement of criminal laws. See Open Records Decision 
Nos. 493 (19$:8),287 (1981). Section 552.108 is generally not applicable to records created 
by an agency.:Whose chief nmction is essentially regulatory in nature. See Open Records 
Decision No.~.:i99 (1978). 

You state thec,omptroller is a law enforcement agency for purp oses of administering the Tax 
Code. See A&T Consultants, Inc. v. Sharp, 904 S.W.2d 668,678-79 (Tex. 1995). However, 
you have nof'explained how the infonnation the comptroller seeks to withhold under 
section 552.1Q8 peliains to the administration of the Tax Code. Thus, the comptroller has 
not establish~~ it is a law enforcement entity for purposes of section 552.108 in the context 
of the infon~~tion at issue. We note section 552.108 also may be invoked by the proper 
custodian of il'lfornlation relating to an investigation or prosecution of criminal conduct. See 
Open Record~: Decision No. 474 at 4-5 (1987). Where a non-law enforcement agency 
possesses inft0l111ation relating to a pending case of a law enforcement agency, the custodian 
of the recordi;l:;may withhold the infonnation under section 552.108 if it demonstrates the 
infornlation is.;;related to the pending case, and this office is provided with a representation 
from the la~~:enforcement entity that it wishes to withhold the infonnation. The OAG 
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objects to rei~ci.ase of the remaining infonnation at issue under section 552.108(a)(1) and 
states releas~;, of the remaining information would interfere with a pending criminal 
investigation:'by the OAG's Law Enforcement Division. Based on the OAG's 
representatioiis, we conclude the comptroller may withhold the rest of the submitted 
infomlation \1nder section 552.108(a)(1) ofthe Govenllnent Code. See Houston Chronicle 
Publ 'g Co. v.,;.CityojHouston, 531 S.W.2d 177 (Tex. Civ. App.-Rouston [14thDist.] 1975) , 
(court delineates law enforcement interests present in active cases), writ ref'cl n.r.e. per 
curiam, 536 ~.W.2d 559 (Tex. 1976). 

", '. 

In summary, ~he comptroller (1) must release the marked contracts and voucher pursuant to 
section 552.Q22(a)(3) of the Govenllnent Code, but may only release copyrighted 

::1 

infomlation iijaccordance with copyright law, and (2) may withhold the rest ofthe submitted 
information l}'hder section 552.108(a)(1) ofthe Govenllnent Code. As we are able to make 
these determl.t'lations, we need not address yom other argmnents against disclosure. 

This letter rullpg is limited to the paliicular infonnation at issue in this request and limited 
to the facts a~;presented to us; therefore, this ruling must not be relied upon as a previous 
detemlinatiOltregarding any other infonnation or any other circlU11stances . 

. ; ,', 
)', 

This ruling tt1ggers impOliant deadlines regarding the rights and responsibilities of the 
goven1111entai~:body and ofthe requestor. For more infonnation conceming those rights and 
responsibiliti~s, please visit our website at http://www.oag.state.tx.us/openJindex or1.php, 
or call the .Qffice of the Attomey General's Open Goven11llent Rotline, toll free, 
at (877) 673':::6839. Questions conceming the allowable charges for providing public 
infomlation lA%der the Act must be directed to the Cost Rules Administrator of the Office of 
the Attomey '~eneral, toll free, at (888) 672-6787. 

smc:JW. 011 ~9-
r ;.~ 

James W. M6~-is, III 
Assistant Att9i11ey General 
Open Record'$:Division 

JWM/em t/~ 
',;' 
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Ref: ID# 42A227 .p;' 
. .~ 
'.:~ 

Enc: Subm~tted documents 
; , . ~: 

c: Requ~$.tor 
(w/o ~hc1osures) 
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Mr. Rob Cohen 
Gartn~yr, Inc. 
929 Vanguard 
Austi11~ Texas 78734 
(w/o ~hclosures) 

Mr. ~yg Hargrove 
Assishint Attomey General 
Attori;ley General of Texas 
P.O. ~ox 12548 

. Austiii, Texas 78711-2548 
(w/o ~nclosures) 
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