
June 30, 2011 

Mr. Robert MaJ.iinez 
Director 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Environmental Law Division 
Texas Commission on Environmental Quality 
P.O. Box 13087 
Austin, Texas 78711-3087 

Dear Mr. MaJ.iinez: 

0R2011-09367 

You ask whether certain infonnation is subject to required public disclosme under the 
Public Infomiation Act (the "Act"), chapter 552 ofthe Government Code. Yom request was 
assigned ID# 422314. 

The Texas Commission on Enviromnental Quality (the "commission") received a request for 
records peliaiiling to Eastman Chemical Company ("Eastman"). You claim the requested 
infonnation 11lay be excepted from disclosure lU1der sections 552.101 and 552.110 of the 
Govel11ment Code, but take no position on the applicability of these exceptions. However, 
you indicate the release ofthe information at issue may implicate the proprietary interests of 
Eastman. Accordingly,you infdnnus, and provide doclU11entation showing, pmsuant to 
section 552.305 of the Govermnent Code, the commission has notified Eastman of the 
request and of its right to submit arguments to this office explaining why its infonnation 
should not by released. See Gov't Code § 552.305 (pel111itting interested third paJ.iy to 
submit to attorney general reasons why reqliested infol111ation should not be released); see 
also Open Records Decision No. 542 (1990) (detennining statutory predecessor to 
section 552.3;05 permits govel11mental body to rely on interested third party to raise and 
explain appliqlbility of exception in celiain circumstances). We have received argml1ents 
from EastmaJ.l. We have considered the submitted arguments and reviewed the submitted 
infonnation. 

Initially, we .~lote some of the submitted infonnation, which we have marked, is not 
responsive tOijhe instant request because it does not consist of records peliaining to Eastman. 
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This ruling does not address the public availability of non-responsive information, and the 
commission 11eed not release such infomlation in response to the request. 

Section 552.1;01 of the Govemment Code excepts :£i'om disclosme "infonnation considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. This exception encompasses infonnation made confidential by other 
statutes, incltlding section 3 82.041 ofthe Health and Safety Code, which provides in part that 
"a member, employee, or agent ofthe conmlission may not disclose infonnation submitted 
to the commission relating to secret processes or methods of manufactme or production that 
is identified as confidential when submitted." Health & Safety Code § 382.041(a). This 
office has concluded section 382.041 protects infonnation that is submitted to the 
commission if a prima facie case is established that the infonnation constitutes a trade secret 
under the definition set f01ih in the Restatement of Torts and if the sUbmitting pmiy 
identified the:information as being confidential when submitting it to the commission. See 
Open Recordp Decision No. 652 (1997). The conunission states Eastman marked the 
submitted do0.uments as confidential when it provided them to the commission. Thus, the 
submitted inf9.l1nation is confidential under section 382.041 to the extent this information 
constitutes a trade secret. Eastman argues its submitted infonnation is confidential under 
section 552.1iio. Because section 552.11 O(a) also protects trade secrets from disclos\lre, we 
will consider.-the submitted arguments under section 382.041 together with Eastman's 
arguments unpler section 552.110(a). 

Section 552.1il 0 ofthe Govenunent Code protects the proprietary interests of private parties 
with respect tQ two types o(infonnation: (1) "[a] trade secret obtained :£i'om a person and 
privileged or:Gonfidential by statute or judicial decision" and (2) "c01mnercial or financial 
infonnation fpr which it is demonstrated based on specific factual evidence that disclosure 
would cause ;R11bstantial competitive harm to the person from whom the infonnation was 
obtained." G~w't Code § 552.110(a)-(b) . 

. q 

The Texas St~preme COUli has adopted the definition of a "trade secret" :£i'om section 757 of 
the Restatem~pt ofTOlis, which holds a "trade secret" to be 

\' 
any fopnula, pattem, device or compilation of infonnation which is used in 
one's i9usiness, and which gives him an 0pp01iunity to obtain ml advantage 
over cpmpetitors who do not know or use it. It may be a formula for a 
chemisal compound, a process of manufacturing, treating or preserving 
materiflls, a pattem for a machine or other device, or a list of customers. It 
differs)from other secret infonnation in a business ... in that it is not simply 
infon1);ation as to a single or ephemeral event in the conduct of the 
busin~ps .... A trade secret is a process or device for continuous use in the 
opera~t(;l11 of the business .... [It may] relate to the sale of goods or to other 
opera~~~)l1s in the business, such as a code for detennining discounts, rebates 
or otll~r concessions in a price list or catalogue, or a list of specialized 
custorp,ers, or a method ofboold<:eeping or other office management. 

". 
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RESTATEME~! OF TORTS § 757 cmt. b (1939); see also Hyde COlp. v. Huffines, 314 
S.W.2d 763, ,]76 (Tex. 1958). TIlls office will accept a private person's claim for exception 
as valid und~r section 552.110(a) if the person establishes a prima facie case for the 
exception ang.'.no one submits an argmnent that rebuts the claim as a matter of law. 1 Open 
Records Deci,pion No. 552 at 5-6 (1990). However, we Calmot conclude section 552.11 O(a) 
is applicable',\lnless the party claiming this exception has shown the infonnation at issue 
meets the defipition of a trade secret and has demonstrated the necessary factors to establish 
a trade secretclaim. See Open Records Decision No. 402 (1983). 

'., 

Section 552:) 10(b) protects "[ c Jommercial or financial infonnation for which it is 
demonstrate{based on specific factual evidence that disclosure would cause substantial 
competitive h;<;1.1111 to the person from whom the infonnation was obtained[.J" Gov't Code 
§ 552.11 O(b ) ~"This exception to disclosure requires a specific factual or evidentimy showing, 
not conclusoI:Y or generalized allegations, that substal1tial competitive injury would likely 
result from release ofthe infonnation at issue. IeZ.; Open Records Decision No. 661 at 5-6 
(1999) (business enterprise must show by specific factual evidence that release of 
infol111ation 00uld cause it substantial competitive harm). 

Upon reviewSwe find Eastman has made a prima facie case that some of its infonnation, 
which we ha~~ marked, constitutes trade secret infol111ation. Thus, the commission must 
withhold thehlformation we have marked under section 552.101 of the Govemment Code 
in conjunction,'with section 382.041 of the Health and Safety Code and section 552.110(a) 
of the Govel1!ip.ent Code. However, we detennine that Eastman has failed to demonstrate 
that any of tl1e remaining infonnation meets the definition of a trade secret, nor has it 
demonstrated:jthe necessary factors to establish a trade secret claim for its infonnation. 
Accordingly,\the cOlmnission may not withhold any portion of the remaining infol111ation 
under section,:S52.11 OC a). 

Upon reviewi;,we find Eastman has established that release of a pOliion of its remaining 
infol111ation, :\"hich we have marked, would cause the company substantial competitive 
ll1Jury. The.~'efore, the cOlmnission must withhold the marked infol111ation tmder 

IThe ~~statement of Torts lists the following six factors as indicia of whether information constitutes 
a iTade secret:~,:, ' 

.~:~/; 

(1) the ~Xtent to which the information is lmown outside of [the company]; 
(2) the\extent to which it is known by employees and others involved in [the company's] 
busines:s; 
(3) theiyxtent of measures taken by [the company] to guard the secrecy of the information; 
(4) the:value of the information to [the company] and [its] competitors; 
(5) the riill0unt of effort or money expended by [the company] in developing the information; 
(6) the 6'ase or difficulty with which the information could be properly acquired or duplicated 
by othe'{s. 

RESTATEMENT or TORTS § 757 cmt. b (1939); see also Open Records Decision Nos. 319 at2 (1982),306 at2 
(1982), 255 at 2~P980). 
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".,' 

section 552.kl0(b) of the Govenunent Code. Although Eastman generally claims the 
remaining infonnation is also protected under section 552.110 of the Govenu11ent Code, it 
has not made}my specific arguments to withhold the remaining infonnation. Accordingly, 
the commissi'on must withhold the infonnation we have marked under section 552.11 O(b) 
of the Govenunent Code. 

We note a portion of the submitted infonnation appears to consist of emission data. Under 
the federal Clean Air Act, emission data must be made available to the public. See 42 U.S.c. 
§ 7 414( c). Therefore, to the extent the submitted infom1ation we have marked contains any 
information that constitutes emission data for the pm-poses of section 7414(c) of title 42 of 
the United States Code, the commission must release any such infonnation in accordance 
with federall;3.w. 

In summary;'ithe commission must withhold the infom1ation we have marked under 
section 552. tQl ofthe Govenunent Code in conjlllction with section 382.041 ofthe Health 
and Safety C~,4e and section 552. 110(a) of the Govemment Code. The cOllli11ission must 
withhold the~~information we have marked lllder section 552.110(b) of the Government 
Code. To the; extent the submitted infonnation we have marked constitutes emission data 
for the pm-pq$es of section 7414(c) of title 42 of the United States Code, the cOllli11ission 
must releasEv,any such infonnation in accordance with federal law. The remaining 
infom1ation l1;lUSt be released. 

This letter ru}~ng is limited to the particular information at issue in this request and limited 
to the facts a;§~presented to us; therefore, this ruling must not be relied upon as a previous 
determinatioii.regarding any other infom1ation or any other circumstances. 
. \.', 

This ruling t~'iggers impOliant deadline's regarding the rights and responsibilities of the 
govemmentalbody and ofthe requestor. For more information conceming those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the :~ffice of the Attomey General's Open Govenunent Hotline, toll free, 
at (877) 673,;;6839. Questions conceming the allowable charges for providing public 
information ui~der the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attomey:Oeneral, toll free, at (888) 672-6787. 

',' 

Nneka Kanu:i:~~ 
Assistant At~9~11ey General 
Open Records Division 

NK/em 
f~; 

.~ .;. 
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Ref: ID# 422314 

Ene. Subniitted documents 

cc: Requ~stor 
(w/o ~i~closures) 

Mr. J6lm B. Tumey 
SeniOl: Counsel 
Richards Rodriguez & Skeith, LLP 
816 Congress Avenue, Suite 1200 
Austil;t, Texas 78701 
(w/o enclosures) 
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