GREG ABBOTT

July 5, 2011

Mr. Robert K. Eason Jr.

Assistant County Attorney

Kendall County Attorney’s Office

201 East San Antonio Street, Suite 306
Boerne, Texas 78006-2050

OR2011-09438
Dear Mr. Eason:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 424035.

The Kendall County Engineer (the “county”™) received a request for statements of
qualification (“SOQ’s”) submitted in connection with a specified construction project.
Although you take no position on the public availability of the requested information, you
inform us the county notified third parties whose proprietary interests may be implicated.'
You state the county has released information relating to those third parties that did not
object to disclosure of their SOQ’s.> CP&Y and Civil Engineering Consultants (“CEC”)
object to disclosure of information in their submitted SOQ’s. We have considered the
arguments we received from CP&Y and CEC and reviewed the submitted information.

We note the county did not comply with section 552.301 of the Government Code in
requesting this decision. Section 552.301 prescribes procedures a governmental body must

'See Gov't Code § 552.305(d); Open Records Decision No. 542 (1 990) (statutory predecessor to Gov't
Code § 552.305 permitted governmental body to rely on interested third party to raise and explain applicability
of exception to disclesure under certain circumstances).

*You inform us the parties whose SOQ’s have been released are Binkley & Barfied; CDS Muery:
Freese & Nichols, Inc.; Halff Associates, Inc.; Huitt-Zollars; Kimley-Horn and Associates, Inc.; Klotz
Associates; LNV; and Lockwood, Andrews & Newnam, Inc.
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follow in asking this office to determine whether requested information is excepted from
public disclosure.  See Gov’t Code § 552.301(a). Section 552.301(b) requires the
governmental body to ask for the attorney general’s decision and claim its exceptions to
disclosure no later than the tenth business day after the date of its receipt of the written
request for information. See id. § 552.301(b). Section 552.301(e) requires the governmental
body to submit to this office, no later than the fifteenth business day after the date of its
veceipt of the request, (1) written comments stating why the governmental body’s claimed
exceptions apply to the information it seeks to withhold; (2) a copy of the request for
mformation; (3) a signed statement of the date on which the governmental body received the
request or evidence sufficient to establish the date of receipt; and (4) the specific information
the governmental body seeks to withhold or representative samples if the information is
volummous. . See id. § 552.301(e)(1)(A)-(D). Section 552.302 of the Government Code
provides that if a governmental body fails to comply with section 552.301, the requested
information is presumed to be subject to required public disclosure and must be released,
unless there is a compelling reason to withhold any of the information. See id. § 552.302:
Simmons v, Kuzmich, 166 S.W.3d 342,350 (Tex. App.—Fort Worth 2005, no pet.); Hancock
v. State Bd. of Ins., 797 S.W.2d 379, 381 (Tex. App.—Austin 1990, no writ).

The submitted documentation indicates the county received the present request for
mformation on  April 15, 201 1; therefore, the county’s deadlines under
subsections 552.301(b) and 552.301(e) were April 29 and May 6. You requested this
decision and submitted the information at issue by United States mail meter-marked May 10.
Thus. the county did not comply with section 552.301, and the submitted information is
therefore presumed to be public under section 552.302. This statutory presumption can
generally be overcome when the information is confidential by law or third-party interests
arc at stake. See Open Records Decision Nos. 630 at 3 (1994), 325 at 2 (1982).
Accordingly, we will determine whether the county must withhold any of the submitted
information to protect the interests of CP&Y and CEC.

Section 552,110 of the Government Code protects the proprietary interests of private parties
with respect o two types of information: “[a] trade secret obtained from a person and
privileged or confidential by statute or judicial decision” and “commercial or financial
information for which it is demonstrated based on specific factual evidence that disclosure
would cause substantial competitive harm to the person from whom the information was
obtained.” Gov’'t Code § 552.1 10(a)-(b).

The Supreme Court of Texas has adopted the definition of a “trade secret” from section 757
of the Restatement of Torts, which holds a “trade secret” to be

any formula, pattern, device or compilation of information which is used in
one’s business, and which gives him an opportunity to obtain an advantage
over competitors who do not know or use it. It may be a formula for a
chemical compound, a process of manufacturing, treating or preserving
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materials, a pattern for a machine or other device, or a list of customers. It
differs from other secret information in a business . . . in that it is not simply
information as to single or ephemeral events in the conduct of the business,
as, for example, the amount or other terms of a secret bid for a contract or the

salary of certain employees . . .. A trade secret is a process or device for
continuous use in the operation of the business . . . . [It may] relate to the sale

of goods or to other operations in the business, such as a code for determinin g
discounts, rebates or other concessions in a price list or catalogue, or a list of
specialized customers, or a method of bookkeeping or other office
management,

RESTATEMENT OF TORTS § 757 cmt. b (1939); see Hyde Corp. v. Huffines, 314 S.W.2d 763,
776 (Tex. 1958). This office will accepta private person’s claim for exception as valid under
section 552.110(a) if the person establishes a prima facie case for the exception, and no one
submits an argument that rebuts the claim as a matter of law See Open Records Decision
No. 552 at 5 (1990). We cannot conclude section 552.1 10(a) is applicable, however, unless
it has been shown the information meets the definition of a trade secret and the necessary
factors have been demonstrated to establish a trade secret claim. See Open Records Decision
No. 402 (1983).

Section 552.110(b) requires a specific factual or evidentiary showing, not conclusory or
generalized allegations, that substantial competitive injury would likely result from release
of the information at issue. See Open Records Decision No. 661 at 5-6 (1999) (business
cnterprise must show by specific factual evidence that release of information would cause
substantial competitive harm).

CP&Y claims section 552.110(a) for its entire SOQ. CEC claims section 552.110(b) for
portions of its SOQ. Having considered the parties’ arguments, we find CP&Y has not
demonstrated its SOQ constitutes a trade secret under section 552.110(a). Likewise, we find
CEC has not made the specific factual or evidentiary showing required by section 552.110(b)

"The Restatement of Torts lists the following six factors as indicia of whether information constitutes

a trade secret:

(1) the extent to which the information is known outside of [the company];

(2) the extent to which it is known by employees and other involved in [the company’s]
business;

(3) the extent of measures taken by [the company] to guard the secrecy of the information;
(4) the value of the information to [the company] and [its) competitors;

(5) the amount of effort or money expended by [the company] in developing the information:
(0) the case or difficulty with which the information could be properly acquired or duplicated
by others.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see Open Records Decision Nos. 319 at 2 (1982), 306 at 2
(1982), 255 at 2 (1980).
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that release of the portions of its SOQ at issue would cause CEC substantial competitive
harm. We therefore conclude the county may not withhold any of the submitted information
tunder section 552.110 of the Government Code. See Open Records Decision No. 319 at 3
(1982) (statutory predecessor to Gov’t Code § 552.110 generally not applicable to
information relating to organization and personnel, market studies, professional references,
and qualifications and experience). Therefore, as the county does not claim an exception to
disclosure, the submitted information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www‘oag.state.tx.us/onen/indexw orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

" Sihcerely, o
oo U Mmm -
N’

Taes W, Morris, 11
Assistant Attorney General
Open Records Division
TWiM/em

Refr ID# 424035

Ene: Submitted documents

C: Requestor
(w/o enclosures)

Mr. Don Primosic Mr. J. J. Roohms

Binkley & Barfied CP&Y

8700 Manchaca Road, Suite 301 300 East Sonterra Boulevard, Suite 1250
Austin, Texas 78748 San Antonio, Texas 78258

(w/o enclosures) (w/o enclosures)
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Mr. John Rothe

CDS Muery

3411 Magic Drive

San Antonio, Texas 78229
(w/o enclosures)

Mr. Don Durden

Civil Engineering Consultants
11550 LH. 10 West Suite 395
San Antonio, Texas 78230-1037
(w/o enclosures)

Mr. Richard Kelley

Freese & Nichols, Inc.
4040 Broadway Suite 600
San Antonio, Texas 78209
(w/o enclosures)

Mr. Alan Thompson

Klotz Associates

Northwest Center, Suite 300
7550 1L.H. 10 West

San Antonio, Texas 78229
(w/o enclosures)

Mr. Derek Naiser

LNV

8918 Tesoro Drive, Suite 401
San Antonio, Texas 78217
(w/o enclosures)

Mr. Gregory Wine

Huitt-Zollars

3701 Executive Center Drive, Suite 101
Austin, Texas 78731

(w/o enclosures)

Ms. Carol Luchen

Lockwood, Andrews & Newnam, Inc.
10101 Reunion Place, Suite 200

San Antonio, Texas 78216

(w/o enclosures)

Ms. Patricia Ramirez
Kimley-Horn & Associates, Inc.
45 North East Loop 410 Suite 890
San Antonio, Texas 78216

(w/o enclosures)

Ms. Dawn Green

Mr. Edward Herolt

Halff Associates, Inc.

300 East Sonterra Boulevard, Suite 230
San Antonio, Texas 78258-3991

(w/o enclosures)



