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July 6, 2011

Mr. Joe Torres, 111

Attorney at Law

216 North Texas Boulevard, Suite 2
Alice, Texas 78332

OR2011-09515
Dear Mr. Torres:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter-552 of the Government Code. Your request was
assigned ID# 422883. ~

The City of Alice (the “city”), which you represent, received a request for the personnel file
of a named employee. You claim the requested information is excepted from disclosure
under sections 552.101, 552.102, 552.107, 552.111, 552.117, 552.136, and 552.137 of the
Government Code.! We have considered the exceptions you claim and reviewed the
submitted information.

Section 552.107(1) of the Government Code protects information that comes within the
attorney-client privilege. When asserting the attorney-client privilege, a governmental body
has the burden of providing the necessary facts to demonstrate the elements of the privilege
in order to withhold the information at issue. See Open Records Decision No. 676 at 6-7
(2002). First, a governmental body must demonstrate that the information constitutes or
documents a communication. /d. at 7. Second, the communication must have been made
“for the purpose of facilitating the rendition of professional legal services” to the client
governmental body. See TEX. R. EVID. 503(b)(1). The privilege does not apply when an
attorney or representative is involved in some capacity other than that of providing or
facilitating professional legal services to the client governmental body. See In re Tex.

'Although your brief does not specifically raise sections 552.107 and 552.11 1, we understand you to
assert these exceptions based on your assertion of the “attorney-client and attorney work-product” privileges.
We also note that you raise subsection 552.108(5)(a) of the Government Code, which does not exist.
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Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex. App.—Texarkana 1999, orig. proceeding)
(attorney-client privilege does not apply if attorney acting in capacity other than that of
attorney). Governmental attorneys often act in capacities other than that of professional legal
counsel, such as administrators, investigators, or managers. Thus, the mere fact that a
communication involves an attorney for the government does not demonstrate this element.
Third, the privilege applies only to communications between or among clients, client
representatives, lawyers, and lawyer representatives. See TEX. R. EVID. 503(b)(1). Thus, a
governmental body must inform this office of the identities and capacities of the individuals
to whom each communication at issue has been made. Lastly, the attorney-client privilege
applies only to a confidential communication, id., meaning it was “not intended to be
disclosed to third persons other than those to whom disclosure is made in furtherance of the
rendition of professional legal services to the client or those reasonably necessary for the
transmission of the communication.” Id. 503(a)(5). Whether a communication meets this
definition depends on the intent of the parties involved at the time the information was
communicated. See Osborne v. Johnson, 954 S.W.2d 180, 184 (Tex. App.—Waco 1997, no
pet.). Moreover, because the client may elect to waive the privilege at any time, a
governmental body must explain that the confidentiality of a communication has been
maintained.  Section 552.107(1) generally excepts an entire communication that is
demonstrated to be protected by the attorney-client privilege unless otherwise waived by the
governmental body. See Huie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege
extends to entire communication, including facts contained therein).

You have marked the information the city seeks to withhold under section 552.107(1). We
understand the marked information consists of confidential communications between the city
attorney and the city manager. We understand the communications were made for the
purpose of facilitating the rendition of professional legal services to the city and the
confidentiality of the communications has been maintained. Based on your representations
and our review of the information at issue, we conclude the city may withhold the
information you have marked under section 552. 107(1) of the Government Code.?

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses information made confidential by other
statutes, such as section 6103(a) of title 26 of the United States Code. Section 6103(a)
renders tax return information confidential. Attorney General Opinion H-1274 (1 978) (tax
returns); Open Records Decision No. 600 (1992) (W-4 forms). Section 6103(b) defines the
term “return information” as “a taxpayer’s identity, the nature, source, or amount of his
income, payments, receipts, deductions, exemptions, credits, assets, liabilities, net worth, tax
liability, tax withheld, deficiencies, overassessments, or tax payments . . . or any other data,
received by, recorded by, prepared by, furnished to, or collected by the Secretary [of the

*As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.
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Internal Revenue Service] with respect to a return or with respect to the determination of the
existence, or possible existence, of liability . . . for any tax, penalty, interest, fine, forfeiture,
or other imposition, or offense[.]” See 26 U.S.C. § 6103(b)(2)(A). Federal courts have
construed the term “return information” expansively to include any information gathered by
the Internal Revenue Service regarding a taxpayer’s liability under title 26 of the United
States Code. See Mallas v. Kolak, 721 F. Supp. 748, 754 (M.D.N.C. 1989), dismissed in
part, aff’d in part, vacated in part, and remanded, 993 F.2d 1111 (4th Cir. 1993). Upon
review, we find the city must withhold the submitted copies of the W-4 form we have
marked pursuant to section 552.101 of the Government Code in conjunction with
section 6103(a) of title 26 of the United States Code.

Next, we note the remaining information includes an 1-9 form (Employment Eligibility
Verification) which is governed by section 1324a of title 8 of the United States Code. This
section, which is also encompassed by section 552.101 of the Government Code, provides
that an I-9 form and “any information contained in or appended to such form, may not be
used for purposes other than for enforcement of this chapter” and for enforcement of other
federal statutes governing crime and criminal investigations. See 8 U.S.C. § 1324a(b)(5); see
also 8 C.F.R. § 274a.2(b)(4). Release of the form in this instance would be “for purposes
other than for enforcement” of the referenced federal statutes. Accordingly, we conclude that
the submitted copies of the I-9 form, which we have marked, are confidential under
section 552.101 of the Government Code and may only be released in compliance with the
federal laws and regulations governing the employment verification system.

Section 552.101 also encompasses the doctrine of common-law privacy, which protects
information if it (1) contains highly intimate or embarrassing facts, the publication of which
would be highly objectionable to a reasonable person, and (2) is not of legitimate concern to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
satisfied. /d. at 681-82. The types of information considered intimate and embarrassing by
the Texas Supreme Court in Industrial Foundation include information relating to sexual
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children,
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs.
Id. at 683. This office has found that personal financial information not related to a financial
transaction between an individual and a governmental body is highly intimate or
embarrassing and of no legitimate public interest. See Open Records Decision Nos. 545
(1990) (deferred compensation information, mortgage payments, assets, bills, and credit
history protected under common-law privacy), 373 (1983) (sources of income not related to
financial transaction between individual and governmental body protected under
common-law privacy). We note that a public employee’s net pay is protected by
common-law privacy even though it involves a financial transaction between the employee
and the governmental body. See Attorney General Opinion GA - 0572 at 3-5 (2007) (stating
that net salary necessarily involves disclosure of information about personal financial
decisions and is background financial information about a given individual that is not of
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legitimate concern to the public). In addition, this office has found that some kinds of
medical information or information indicating disabilities or specific illnesses is protected
by common-law privacy. See Open Records Decision Nos. 470 (1987) (illness from severe
emotional and job-related stress), 455 (1987) (prescription drugs, illnesses, operations, and
physical handicaps). We note that this office has stated, in numerous decisions, that
information pertaining to the work conduct, job performance, and qualifications of public
employees is subject to a legitimate public interest and, therefore, generally not protected
from disclosure under common-law privacy. See Open Records Decision Nos. 470 (public
employee’s job performance does not generally constitute employee’s private affairs), 455
(public employee’s job performance or abilities generally not protected by privacy), 444
(1986) (public has legitimate interest in knowing reasons for dismissal, demotion, promotion,
or resignation of public employee), 423 at 2 (1984) (scope of public employee privacy is
narrow),

Some of the remaining information pertains to the decisions of a former city employee
regarding whether to purchase insurance under the Consolidated Omnibus Budget
Reconciliation Act (“COBRA”). Further, we understand the city does not contribute to
COBRA coverage for former employees. Uponreview, we find that the information we have
marked in the remaining information is highly intimate or embarrassing and of no legitimate
public interest. Accordingly, the city must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with common-law privacy. We
note, however, none of the remaining information is either highly intimate or embarrassing
or is of legitimate public interest. Accordingly, none of the remaining information may be
withheld under section 552.101 in conjunction with common-law privacy.

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” Gov’t Code § 552.102(a). The Texas Supreme Court recently held
section 552.102(a) excepts from disclosure the dates of birth of state employees in the payroll
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts
v. Attorney Gen. of Tex., No. 08-0172, 2010 WL 4910163 (Tex. Dec. 3, 2010). Having
reviewed the remaining information, we have marked information that must be withheld
under section 552.102(a) of the Government Code. However, none of the remaining
information is excepted under section 552.102(a), and none of it may be withheld on that
basis.

Section 552.102(b) excepts from disclosure all information from transcripts of professional
public school employees other than the employee’s name, the courses taken, and the degree
obtained. Gov’t Code § 552.102(b); Open Records Decision No. 526 (1989). Upon review,
none of the remaining information consists of a transcript of professional public school
employee. Thus, the city may not withhold any of the remaining information under
section 552.102(b) of the Government Code.
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Section 552.117 excepts from disclosure the home addresses and telephone numbers,
emergency contact information, social security numbers, and family member information of
current or former officials or employees of a governmental body who request that this
information be kept confidential under section 552.024. Act of May 24, 2011, 82nd Leg.,
R.S.,8.B. 1638, § 2 (to be codified as an amendment to Gov’t Code § 552.117(a)). Whether
a particular item of information is protected by section 552.117(a)(1) must be determined at
the time of the governmental body’s receipt of the request for the information. See Open
Records Decision No. 530 at 5 (1989). Thus, information may only be withheld under
section 552.117(a)(1) on behalf of a current or former employee who made a request for
confidentiality under section 552.024 prior to the date of the governmental body’s receipt of
the request for the information. Information may not be withheld under
section 552.117(a)(1) on behalf of a current or former employee who did not timely request
under section 552.024 the information be kept confidential. Therefore, to the extent the
individual at issue timely requested confidentiality under section 552.024, the city must
withhold the information we have marked under section 552.117(a)(1). Conversely, to the
extent the individual at issue did not timely request confidentiality under section 552.024,
the city may not withhold the marked information under section 552.117(a)(1).

Next, you assert that some of the remaining information is excepted from disclosure under
section 552.136 of the Government Code. Section 552,136 provides in relevant part;

(a) Inthis section, “access device” means a card, plate, code, account number,
personal identification number, electronic serial number, mobile
identification number, or other telecommunications service, equipment, or
instrument identifier or means of account access that alone or in conjunction
with another access device may be used to:

(1) obtain money, goods, services, or another thing of value; or

(2) initiate a transfer of funds other than a transfer originated solely
by paper instrument.

(b) Notwithstanding any other provision of this chapter, a credit card, debit
card, charge card, or access device number that is collected, assembled, or
maintained by or for a governmental body is confidential.

Gov’t Code § 552.136(a)-(b). The city must withhold the bank account and routing numbers
we marked under section 552.136 of the Government Code. However, you have failed to
demonstrate the applicability of section 552.136 to any of the remaining information and
none of the remaining information may be withheld on that basis.

Section 552.137 excepts from disclosure “an e-mail address of a member of the public that
is provided for the purpose of communicating electronically with a governmental body”
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unless the member of the public consents to its release or the e-mail address is of a type
specifically excluded by subsection (c). See id. § 552.137(a)-(c). Upon review, none of the
remaining information at issue consists of an e-mail address of a member of the public.
Accordingly, the city may not withhold any of this information under section 552.137 of the
Government Code.

Finally, we note you have redacted social security numbers from the submitted information
pursuant to section 552.147(b) of the Government Code.’ However, we note the remaining
information contains additional social security numbers, which you claim are excepted from
disclosure under section 552.147 of the Government Code. This section provides “[t]he
social security number of a living person is excepted from” required public disclosure under
the Act. Id. § 552.147(a). Therefore, regardless of the applicability of section 552.1 17(a)(1)
ofthe Government Code, the city may withhold the social security numbers you have marked
in the remaining information under section 552.147 of the Government Code.

In summary, the city may withhold the information you have marked under
section 552.107(1) of the Government Code. The city must withhold the submitted copies
of the W-4 form, which we have marked, pursuant to section 552.101 of the Government
Code in conjunction with section 6103(a) of title 26 of the United States Code. The
submitted copies of the I-9 form, which we have marked, is confidential under
section 552.101 of the Government Code and may only be released in compliance with the
federal laws and regulations governing the employment verification system. The city must
withhold the information we have marked under section 552.101 of the Government Code
in conjunction with common-law privacy. The city must withhold the information we have
marked under section 552.102(a) of the Government Code. To the extent the individual at
issue timely requested confidentiality under section 552.024 of the Government Code, the
city must withhold the information we have marked under section 552.117(a)(1) of the
Government Code. The city must withhold the bank account and routing numbers we marked
under section 552.136 of the Government Code.* The city may withhold the marked social
security numbers in the remaining information under section 552. 147 of the Government
Code, regardless of the applicability of section 552.117(a)(1) of the Government Code. The
remaining information must be released.

*Section 552.147(b) of the Government Code authorizes a governmental body to redact a living
person’s social security number from public release without the necessity of requesting a decision from this
office under the Act.

“We note the previous determination in Open Records Decision No. 684 (2009) authorizes
governmental bodies to withhold the following categories of information without the necessity of requesting
an attorney general decision: W-4 forms under section 552.101 of the Government Code in conjunction with
section 6103(a) of title 26 of the United States Code; a FormI-9 under section 552.101 of the Government Code
in conjunction with section 1324a of title 8 of the United States Code; and bank account and bank routing
numbers under section 552,136 of the Government Code.,
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This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http.//www.oag state.tx us/open/index orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely, :

) [T

Tamara Wilcox

Assistant Attorney General
Open Records Division
TW/dls

Ref: ID# 422883

Enc. Submitted documents

c: Requestor
(w/o enclosures)



