GREG ABBOTT

Julv 6, 2011

Ms. Michelle T. Rangel
Assistant County Attorney
Fort Bend County Attorney
A0 Juckson Street, Suite 728

Richmond, Texas 77469
OR2011-09555

Dear Ms. Rangel:

K whether certain information 1s subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 ofthe Government Code. Yourrequest was
assioned [D# 422010,

The Fort Bend County Sheriff’s Office (the “sheriff”) received a request for documents and
media pertaining to a deceased inmate, mcluding any and all medical records and any
contract in effect on a specified date between Fort Bend County and any private health care
provider regarding the provision of medical, psychiatric or psychological care to inmates in
the Fort Bend County Jail. You state the shertff will release the Inmate Health Services
Agreement to the requestor.  You claim the submitted information 1s excepted from

losure undersections 552.101, 552,103, and 552.108 of the Government Code. We have

i

considered the exceptions you claim and reviewed the submitted information.

RV
i

Asvou acknowledge, the submutted information contains medical records that are subject to

the Medical Practice Act (the "MPA™). Section 552.101 of the Government Code excepts

from disclosure “information considered to be confidential by law, either constitutional,

v, or by judicial decision.” Gov’t Code § 552.101. This section encompasses the
~

subtitle B of utle 3 of the Occupations Code, which makes medical records
Hdential, See Oce. Code § 139.001. Section 159.002 of the MPA provides in pertinent
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() A communication between a physician and a patient, relative to or in connection

with any professional services as a physician to the patient, 1s confidential and
privilezed and may not be disclosed except as provided by this chapter.

rd of the identity, diagnosts, evaluation, or treatment of a patient
cian that is ereated or maintained by a physician 1s confidential and
and muay not be disclosed except as provided by this chapter.

priviteced

c1 A person who receives information from a confidential communication
as described by this chapter, other than a person listed In

Section b is acting on the patient’s behalf, may not disclose

mformation except to the extent that disclosure 1s consistent with the

authorized purposes for which the mformation was first obtained.

! who the

8§ 159.002(a This office has concluded that the protection afforded by
on 139,002 extends only to records created by erther a physician or someone under the
wiston ol a p“‘ sictan. See Open Records Decision Nos, 487 (1987), 370 (1983), 343
We have also found that when a file 1s created as the result ot a hospital stay, all the
i the file relating to diagnosis and treatment constitute physician-patient
attons or 7 rgccords of'the identity, diagnosis, evaluation, or treatment of‘u patient
vt that are created or maintained by a physician.” Open Records Decision
Medical mu)ld% must be released upon the governmental bod s rf'*ccipt of
d, written consent, provided that the consent specifies (1) the information
v 1l he release, (2) reasons or purposes for the release, and (3) the persoin to
, 115 to be released. See Oce. Code §§ 159.004, .005. When a patient
. as Is the case here, medical records pertaining to the deceased patient may only
ed written consent of the decedent’s personal representative. See i,

wugh vou claim the submitted medical records are excepted under
108 of the Government Code, the MPA’s specific right of access
s general exceptions to disclosure. See Open Records
2100 NoL A4S ( ecific statutory right of access provisions overcome general
sveeptions o disclosure under statutory predecessor to Act).  We have marked the
1 the submitted information that constitute medical records, and thus may only

ce with the MPA.
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csubmited information also includes emergency medical service ("EMS™) records tha
ction 552,101 of the Government Code. Section 552.101 encompasses
0ot o E‘ he Health and Safety Code, which provides in relevant part:

cordsofthedentity, evaluation, ortreatment of a patient by emergency
services personnel or by a physician providing medical supervision
ted by the emergency medlcal services personnel or physician or
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mantaned by an emergency medical services provider are confidential and
privileged and may not be disclosed except as provided by this chapter.

{w”) The privilege of confidentiality under this section does not extend to
mformation regarding the presence, nature of injury or illness, age, sex,
occupation, and city of residence of a patient who is receiving emergency

ical services.
Satety Code § 773.091(b), (g). We note that information made confidential by
3.091 may be released to “any person who bears a written consent of the patient
sauthorized to act on the patient’s behalf” 7d. § 773.092(¢e)(4), .093. Among
mlhox zed to act on the patient’s behalf in providing wrxtten consent is a
“personal representanve” if the patientis deceased. /d. § 773.093(a); see also Open Records
' No. 0632 995) (defining “personal representative” for purposes of
Section 773.093 provides that a consent for release of EMS records must
formation orrecords to be covered by the release; (2) the reasons or purpose
and (3) the person to whont the information is to be released.  /d.
0930y We have marked the documents in the submitted information that constitute
vene Il cont 1du1 ial under swtxon 773.091. A\ccoxdnwlv the I‘\I%

pwiih section 773.091 of the Health and Safety Code, c.\'ccpt as spccmcd by
209e). Ifthere }ueslor provides the shertff with the required consent for release
ormation 1 accordance with sections 773.092 and 773.093, the marked EMS

1

ye released. Seeid. $§ 773.092, .093; ORD 632.

ted information also includes mental health records. Section 352.101
ssection 611.002 of the Health and Safety Code, which provides in relevant part:

() Communications between apatientand aprofessional, and records of the identity.,
P :m»l.,, evaluation, or treatment of a patient that are created or maintained by a
professional, are confidential.

(b1 Contidential communications or records may not be disclosed except as provided

on 011,004 and 611.0045.

v Code $61HO00210), (b see also id. § 611.001 (defining “patient” and
Sect 611004 and 611.0043 prox'idu for access to mental health records
See Open Records Decision No. 565 (1990). These sections
tal health records to a patient, a person authorized to act on the
i has W 1‘tten consmt ot the patleut. Health & Sam y C ode
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mder section 53, 101 of the Government Code n conjunction with section 611.002 of the
Heulth and Safety Code and may only be released in accordance with sections 611.004
3

611,004

‘ remaining information s excepted from disclosure under section 552,108 of
e Government Code, which provides m relevant part:
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lrequired pubhc dlsclosme} it

(1) release of the information would interfere with the detection,
investigation, or prosecution of crimef. ]

() Aninternal record or notation of a law enforcement agency or prosecutor
that 1s maintained for internal use in matters relating to law enforcement or
prosccution is excepted from [required public disclosure] if:

(1yrelease of the internal record or notation would mterfere with law
cnforcement or prosecution|. ]

e § JO8Ca)(1). (by(1). Section 552.108(a)(1) protects information, the release
AN ‘;x Lz terfere with a particular pending criminal mvestigation or prosecution.
nas2 osth){ ) protects internal law enforcement and prosecution records, the release
of which would interfere with ongoing law enforcement and prosecution efforts in general.
covernmental body claiming subsection 552.108(a)(1) or subsection 552.108(b)(1) must
ibly explain how and why the release of the requested information would mterfere
1 m rcement. See id. §§ 552.108(a)(1), (b)(1), .301(e)(1)(A); see also Ex parte
I 5.W.2d 706 (Tex. 1977). You state that the remaining information relates to-an
on-comgeriminal investigation, and that the release of such information would intertere with
cnt or prosecution. Based on this representation, we conclude that the release
¢ information would interfere with the criminal investigation. See Houston
'x*("o V. Cmo/ Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [ 14th
court delineates law enforcement interests that are present in active cases), writ
?73,{3 S‘W‘Q( 559 (Tex. 1976). Accordingly, the sheriff may withhold the
s nformation from disclosure under section 552.108(a)(1) of the Government

sitive, we need not address your remaining arguments against disclosure of the
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sheriff must withhold the medical records we have marked under
¢ Government Code in conjunction with the MPA, unless the requestor

ehcri‘f with the requisite consent in accordance with sections 139.004
z}(S) f the MPA; (2) the sheniff must withhold the EMS records we have

ersection 532,101 of the Government Code in conjunction with section 773.091
dth and Safety Code, except as specified by section 773.091(g); however, if the
rdes du sheriff with the required consent for release of the information in
with sections 773.092 and 773.093, the marked EMS records must be released;
1 must withhold the information we have marked under section 552.101 of the
tCodeinconju I]CIIOH withsection 611.002 of the Health and Safety Code, unless

wons 611004 and 011.0045 apply; and (4) the sheriff may withhold the remaining

mformation under section 5521 ()é of the Government Code.

terruling 1s hmited to the p'll'liCU]‘dl' information at issue in this request and limited
s as presented o us; therefore, this ruling must not be relied upon as a previous
woregarding any other m{ommlion or any other circumstances.

s important deadhnes regarding the rights and responsibihities of the

v and of the requestor. For more information concerning those rghts and

bilities, ;;1 ase visit our website at hitp://www.oag.state.tx.us/open/index_orl.phy,
: of the Attorney General’s Open Government Hotline, toll free,

Questions concerning the allowable charges for providing public

niormation azfzf;icr the Act must be dirccted to the Cost Rules Administrator of the Office of
Attorney Goneral, wll free at (888) 672-6787.

Attorney General
ceords Division

e, Subnmtted documents




