ATTORNEY GENERAL of TExAs
GREG ABBOTT

July 6, 2011

Mr. Tyler F. Wallach
Assistant City Attorney
City of Fort Worth
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00 Throckmorton Street, Third Floor
yrt Worth, Texas 76102

OR2011-09556

Dear Mr. Wallach:

E)“‘{‘J‘E;L Im ormation Act (lhu “Act”), chapter 552 of the Government Code. Yourmqmst was
med [D#F 4243601 (PIR No. W008470).

[he City of Fort Worth (the “eity”) received a request for information relating to
psvchological and physical examinations completed by the requestor. You claim the
requested information is excepted from disclosure under section 552.101 of the Government
Code. We have considered the exception you claim and reviewed the information you

submitted.

\\:a‘a, o1 552,101 of the Government Code excepts from disclosure “information considered

nfidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
2.101. This exception encompasses information other statutes make confidential.
Section | 7"‘1 306 of the Occupations Code provides in part:

(@) The [Texas Commission on Law Enforcement Officer Standards and
Education ("TCLEOSE™)] may not issue a license to a person as an officer
or county jatler unless the person is examined by:

(1) a licensed psychologist or by a psychiatrist who declares in
writing that the pcxson 1s 1n satisfactory psychological and emotional
health to serve as the type of officer for which a license 1s sought; and

(2) a licensed physician who declares in writing that the person does
not show any trace of drug dependency or illegal drug use after a
physical examination, blood test, or other medical test.
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(h) An agency hiring a person for whom a license as an officer or county
ratler is sought shall select the examining physician and the examining
wlogist or psychiatrist.  The agency shall prepare a report of each
ration required by Subsection (a) and shall maintain a copy of the report
> i a format readily accessible to [TCLEOSE]. 4 declaration is not
public information.

e ¢ 1701.300(a)-(b) (emphasis added). We agree the city must withhold the
-2 and L-3 declarations under section 552.101 of the Government Code in
h section 1701.306 of the Occupations Code.'

on wit

alth records are confidential under section 552.101 of the Government Code in
with section 611.002 of the Health and Safety Code, which provides in part:

{a) Communications between a patient and a professional, and records of the
wentity, diagnosis, evaluation, or treatment of a patient that are created or
rramtained by a professional, are confidential.

by Conlidential communications or records may not be disclosed except as
nrovided by Section 611.004 or 611.0045.

v Code § 611.002(a)-(b); see also id. § 611.001 (defining “patient” and
‘ P Secuons 611.004 and 611.0045 of the Hezl h and Safety Code provide for
HCCTSS 10N wﬂdlldl] that section 611.002 makes confidential only by certain individuals.
oo ol1. ‘)( 45; Open Records Decision No. 565 (1990). The city must
z:zsmal healthrecord we have marked undersection 552.101 of the Government

nmetion with section 611.002 of the Health and Safety Code, unless the
voguestor s authorized to obtain the mformation under sections 611.004 and 6 1.0045.

01 of t]k Government Code also encompasses the Americans with Disabi i‘tlx.s
[UO0 (the "ADA™). See 42 U.S.C. §§ 12101 et seq. Title | of the ADA requ
qution about the medical conditions and medical histories of applicants or e npioyces
o bethycollected and mamtained on separate forms, (2) kept in separate medical files, and
»d as a confidential muhccl record. Information obtamed in the course of a “fitness
mation,” conducted to determine whether an employee is still able to perform
functions of his or her job, 1s to be treated as a confidential medical record as
LEROS 1630.14(c): see also Open Records Decision No. 641 (1996). The
plovni ntO)zxmu ity Commission (the "EEOC”) has determined medical
1 purposes of the ADA includes “specific information about an individual’s
drelated functional mitations, as well as general statements that an individual

f ()pu* Records Decision No. 684 (2009) is a previous determination issued by this office
ernmental bodies to withhold ten categories of information without the necessity of
mey general decision, including L-2 and L-3 declarations under section 332,101 of the
m conjunction with section 1701.306 of the Occupations Code.
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has a disability or that an ADA reasonable accommodation has been provided for a particular
mndividual.” See Letter from Ellen J. Vargyas, Legal Counsel, EEOC, to Barry Kearney,
Associate General Counsel, National Labor Relations Board, 3 (Oct. 1, 1997). We have
marked information the city must withhold under section 552.101 of the Government Code
mn conjunction with the ADA.

In summary, the city (1) must withhold the submitted L-2 and L-3 declarations under
section 552.101 of the Government Code 1n conjunction with section 1701.306 of the
Occupations Code; (2) must withhold the marked mental health record under section 552.101
i conjunction with section 611.002 of the Health and Safety Code, unless the requestor is
authorized to obtain the information under sections 611.004 and 611.0045; and (3) must
withhold the information we have marked under section 552.101 in conjunction with the
ADA,

This letter ruling 1s imited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public

mfornmation under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.
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Jﬁws W. Morms, 111
Assistant Attorney General
Open Records Division
WM em

Retr [D# 424361

Ene:  Submitted documents

Cr Requestor
{w/o cnclosures)



