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Do M Coleman and Ms. Lentz:
cach ask whether certain information 1s subject to required public disclosure under the

i Information Act (the “Act”), chapter 552 of the Government Code. Your request was
ned 1DF 422943,

Fhe Wilhhamson County District Attorney (the “district attorney™) and the Williamson
County Sheriff’s Office (the “shenff”) each received a request for sixteen categories of
mformation pertaining to a specified conviction. The district attorney claims that the
requested information 1s excepted from disclosure under sections 552,101, 352,108, 552111,
552132, and 552.1325 of the Government Code. The sheriff claims some of the
cd mformation is excepted from disclosure under section 552.101 of the Government
We have considered the exceptions the district attorney and the sheriff claim and
revicwed the representative sample of information submitted by the district attorney and the

milormation submitted by the sheriff

letter ruling assumes that the submitted representative sample of information is truly

of the requested information as a whole. This ruling does not reach, and therefore does not

he w i’hhol ding of any other requested information to the extent that ti other information is
¢

i’.\' ditferent than that submitted to this office. See Gov't Code §8 332301(e){1 D), 302; Open
um()}\()b 499 at 6 (1988), 497 at 4 (1988).
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Inttally, we note the shertff has submitted information responsive to only a portion of the
request for information. Thus, to the extent information responsive to the remaining
requesteditems existed and was maintained by the sheriff on the date the sheriff received the
uest for information, we presume the sheriff has released it. If not, the sheriff must do so
his time. See Gov't Code §§ 552.301, .302; see also Open Records Decision No. 604
(2000 (f governmental body concludes that no exceptions apply to the requested
mformation, it must release the information as soon as possible).

Next. we note the district attorney’s information is subject to section 552.022 of the
Government Code. Section 552.022(a)(1) provides for required public disclosure of
leted report, audit. evaluation, or mvestigation made of, for, or by a gov unmuml
vl 7 unless the mformation is expressly confidential under other law or excepted from
disciosure under section 532,108 of the Government Code. Gov’t Code § 552.022(a)(1). In
this instance, the district attorney’s information consists of a completed IH\'GSUgdUOH that is

subject to section 352.022(a)(1). The district attorney raises the attorney work product
priviieve found n section 352,111 of the Government Code for documents 991, 1013,

i
i

s

0145 however, section 332,111 1s a discretionary exception and does not make
miorma iion confidential; therefore, the district attorney may not withhold any of its
mformation under this exception. See Open Records Decision Nos. 677 at 10 (2002)
work product privilege under section 552.111 may be waived), 665 at 2 n.5 (2000)
YoeNCe g tions ¢ mll") The attorney work product privilege is also found in
yithe Texa I of Crvil Procedure. The Texas Supreme Court has held ““[t]he
Texas Rules of (‘ivil f occd e and Texas Rules of Evidence are ‘other law’ within the
g of section 553 1227 Inre City of Georgetown, 53 S.W.3d 328, 336 (Tex. 2001).

¢ Texas Rules of Civil Procedure apply only to “actions of a civil
Civ. P20 Thus, because the district attorney’s documents 991, 1013,
a criminal case, the attorney work product privilege found in rule 192.5
I\ulos of Civil Procedure does not apply to this information and thesc
wints may not be withheld on that basis. However, we will consider the district

Tsarcoments under section 552,108, as well as sections 552,101, 552,130, 552.132
amd § .33350‘ the Government Code, which constitute “other law” that makes information
contidential for the purposes of section 552.022,

css the district attorney’s arguments under section 552.108 of the Government
i most encompassing exception the district attorney raises. We understand
rney to assert that the information at issue is excepted under section 552.108
/*/0/;1;03 v. Morales. See Holmes v. Morales, 924 S.W.2d 920 (Tex. 1990).
exas Supreme Court held that the plain language of section 552.108 did not
Feonire @ sovern ncntai body to show that release of the information would unduly interfere
. ement. [d.oat 925, The Holmes case further held that ““section 552.108’s
language makes no distinction between a prosecutor’s ‘open’ and ‘closed” criminal
1 "‘ies”‘ and concluded that the Harris County District Attorney may withhold his
i lmgauon files under that exception. /d. Subsequent to the interpretation of
105 in Holmes, the Seventy-fifth Legislature amended section 552.108
%ue Act of June 1, 1997, 75th Leg., R.S., ch. 1231, § 1, 1997 Tex. Gen.
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Laws 4697, As amended, section 552.108 now expressly requires a governmental body to
explain, among other things, how release of the information would interfere with law
cnforcement. Accordingly, the court’s ruling in Holmes, which construed former
section 552,108, 1s superseded by the amended section, which reads as follows:

(a) Information held by a law enforcement agency or prosecutor that deals
with the detection, mvestigation, or prosecution of crime is excepted from
[required public disclosure] if:

(1) release of the information would interfere with the detection,
mvestigation, or prosecution of crime;

(2)1t1s information that the deals with the detection, investigation, or
prosecution of crime only in relation to an investigation that did not
result in conviction or deferred adjudication;

(3) it 1s information relating to a threat against a peace officer
collected or disseminated under Section 411.048; or

{4) 1t 1s information that:

(A) 1s prepared by an attorney representing the state In
anticipation of or in the course of preparing for criminal
litigation; or

(B) reflects the mental impressions or legal reasoning of an
attorney representing the state.

(b) Aninternal record or notation of a law enforcement agency or prosecutor
that 1s mamntained for internal use in matters relating to law enforcement or
prosceution s excepted from [required public disclosure] 1f:

(1) release of the mternal record or notation would interfere with law
enforcement or prosecution;

(2) the internal record or notation relates to law enforcement only in
relation to an ivestigation that did not result in conviction or
deferred adjudication; or
{3y the internal record or notation:
(A) 1s prepared by an attorney representing the state in
anticipation of or in the course of preparing for criminal
litigation; or
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(B) reflects the mental impressions or legal reasoning of an
attorney representing the state.

{c) This section does not except [from public disclosure] information that is
basic information about an arrested person, an arrest, or a crime.

Gov'e Code § 552,108, A governmental body claiming section 552.108 must reasonably
saplam how and why release of the requested information would interfere with law
cnforcement. See ddo §§ 552.108(a)(1), .301(e)(1)(A); see also Ex parte Pruitt, 551
SOV 2d 700 (Tex. 1977). The district attorney has not stated that the information at 1ssue
pertains to an ongolng criminal mvestigation or prosecution, nor has the district attorney
cxpluaied how its release would interfere in some way with the detection, investigation, or
prosceution of erime. In fact, the district attorney specifically states that this information
pertaing to a concluded case in which the defendant pleaded guilty and was sentenced. Thus,
we  find the  district  attorney has  failed to demonstrate the applicability of
seetion 552, 108(a)(1) to the information at issue and no information may be withheld on that

JASS.

Scetion 352.108(b)(1) 1s intended to protect “information which, if released, would permit
private citizens to anticipate weaknesses in a police department, avoid detection, jeopardize
yiTieer safety, and generally undermine police efforts to effectuate the laws of this State.”
of Fort Wordh v, Cornyn, 86 S.W.3d 320, 327 (Tex. App.—Austin 2002, no pet.). To
oon s clamm that section 552.108(b)(1) excepts information from disclosure, a
rimental body must do more than merely make a conclusory assertion that releasing the
rmation would interfere with law enforcement. Instead, the governmental body must
meet its burden of explaining how and why release of the requested information would
mnterlere with law enforcement and erime prevention. See Open Records Decision No. 562
at 10 (1990) (construing statutory predecessor). In addition, generally known policies and
techniques may not be withheld under section 552.108. See, e.g., Open Records Decision

31 at 2-3 (1989) (Penal Code provisions, common law rules, and constitutional
itions on use of force are not protected under law enforcement exception), 252 at 3
O (governmental body did not meet burden because it did not indicate why investigative
edures and techniques requested were any different from those commonly known). The
nination of whether the release of particular records would interfere with law
forcement 1s made on a case-by-case basis. See Open Records Decision No. 409 at 2
(1984 (construing statutory predecessor).

&
v S

NS

o this instance, the district attorney has not provided any argument as to how
section 352.108(b)(1) applies to the information at issue. Thus, we find the district attorney
SR

anterfere with law enforcement and erime prevention. Accordingly, the district attorney may
withiold any of the information at issue under section 552.108(b)(1).

overnmental body claiming subsection 552.108(a)(2) or subsection 552.108(b)(2) must
trate the requested information relates to a criminal investigation or prosecution that
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has concluded moa final result other than a conviction or deferred adjudication. The district
v stutes that the prosecution of this matter concluded with a guilty plea by the
wantwho, consequently, was sentenced to ten years of incarceration. Accordingly, the
investigation and prosecution of this matter resulted mn a conviction. Thus, we find the
district attorney has failed to demonstrate the applicability of subsection 552.108(a)(2) or
subsection 552.108(b)(2) to the information at issue. Section 552.108(a)(3) 1s also
mapplicable, as the information at issue does not relate to a threat against a police officer.
See Gov't Code § 552.108(a)(3).

1he distriet attorney contends that documents 991, 1013, and 1014 pertain to the work
product and include the mental impressions or legal reasoning of the prosecutor representing
o)

the state. Seeid. §552.108(a)(4), (b)(3). Uponreview, we agree document 991 was either
prepared by an attorney representing the state in anticipation of or in the course of preparing
for criminal litigation or reflects the mental processes or legal reasoning of an attorney
representing the state. Therefore, the district attorney may withhold document 991 under
sections 552.108(a)(4) and 552.108(b)(3) of the Government Code. However, we find
the district attorney has not demonstrated how documents 1013 or 1014 were prepared by an
attorney representing the state i anticipation of or in the course of preparing for criminal
Hieation or reflect the mental processes or legal reasoning of an attorney representing the
Thus, we find the district attorney has not established that documents 1013 and 1014
are subject (o section 552.108(a)(4) and 552.108(b)(3) and the district attorney may not
withhiold theni on that basts.

PR

Section 332,101 excepts from disclosure “information considered to be confidential by law,
cither constitutional, statutory, or by judicial decision.” /d. § 552.101. Section 552.101
cncompasses information that other statutes make confidential, such as the 1990 amendments
o the federal Social Security Act, 42 U.S.C. §405(c)(2)(C)(vii)(I), which make confidential
soctal security numbers and related records that are obtained and maintained by a state
agency or political subdivision of the state pursuant to any provision of law enacted on or
after October 1, 1990, See Open Records Decision No. 622 (1994). However, the district
arney cites no law, nor are we aware of any law, enacted on or after October 1, 1990, that
thorizes the district attorney to obtamn or maintain a social security number. Consequently,
e district attorney has failed to demonstrate the applicability of section 405 of title 42 of
the United States Code to any social security numbers within the remaining information at
rssue, and no portion of it may be withheld under section 552.101 of the Government Code
thusis. We caution, however, that section 552.353 of the Government Code imposes
U penalties for the release of confidential information. Prior to releasing a social
‘number, the district attorney should ensure 1t was not obtained or is not maintained
district attorney pursuant to any provision of law enacted on or after October 1, 1990.

“Section 352.147(b) of the Government Code authorizes a governmental body to redact a living
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Section 552,101 of the Government Code also encompasses laws that make criminal history
record niommuon (“CHRI”) confidential. CHRI generated by the National Crime
tnformation Center or by the Texas Crime Information Center is confidential under federal
and state law. CHRI means “information collected about a person by a criminal justice
agency that consists of identifiable descriptions and notations of arrests, detentions,
mdictments, informations, and other formal criminal charges and their dispositions.” Gov’t
«L ode §411.082(2). Title 28, part 20 of the Code of Federal Regulations governs the release
HRI obtained from the National Crime Information Center network or other states. See
“\ L FR.§20. "’I The federal regulations allow each state to follow its individual law with
‘ugut to U 1 1t generates. Open Records Decision No. 565 at 7 (1990); see generally
»witCode ch. 411 subch. F. Section 411.083 of the Government Code deems confidential
CHRE the ]CKLXS Department of Public Safety (“DPS”) maintains, except DPS may
drsseminate this information as provided in chapter 411, subchapter F of the Government
See Gov't Code § 411.083. Sections 411.083(b)(1) and 411.089(a) authorize a
nnal justice agency to obtain CHRI; however, a criminal justice agency may not release
TIRT except to another criminal justice agency for a criminal justice purpose. /d.
1.089(b)(1). Thus. any CHRI obtained from DPS or any other criminal justice agency
st be withheld under section 552.101 of the Government Code in conjunction with
Government Code chapter 411, subchapter F. However, section 411.083 does not apply to
active warrant information or other information relating to one’s current involvement with
the eriming -j 1stice system. See id. § 411.081(b) (police department allowed to disclose
: ' ertaining to person’s current involvement in the criminal justice system). Upon
h LWe ! wl the information in the district attorney’s documents 986 through 988 and the
tormation we have marked in the sheriff’s submitted information consists of CHRI that
must be withheld under section 552.101 of the Government Code in conjunction with
chapter 411 of the Government Code and federal law.® However, the sheriff’s remaining
riormation does not consist of CHRI and may not be withheld under section 552.101 of'the
Government Code on that basis.

Wenote the districtattorney’s document 1011 contains a fingerprint. Section 552.101 of the
( nent Code also encompasses section 560.003 of the Government Code.
o 360.003 provides that “[a] biometric identifier in the possession of a governmental
is exempt from disclosure under [the Act].™ Gov’t Code § 560.003; see also id.
$360 ;Ul{;, (defining “biometric identifier” to include fingerprints), .002(1)(A)
{gmw wcn [ body mayv not sell, lease, or otherwise disclose individual’s biometric
“to another person unless individual consents to disclosure). Therefore, the district
withhold the fingerprint we have marked in document 1011 under
U1 in conjunction with section 560.003 of the Government Code.

¢ 15 dispositive for the district attorney’s information, we need not address the district
cuments against its disclosure.

The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
i v will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
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Scetion 332130 provides information relating to a motor vehicle operator’s license, driver’s
license, motor vehicle title, or registration issued by an agency of Texas, another state, or
another country is excepted from public release. Act of May 24, 2011, 82™ Leg., R.S.,
S.B. 1038, § 4 (to be codified as an amendment to Gov’t Code § 552.130). We find the
district attorney and the sheriff must withhold the information we have marked under
section 352,130 of the Government Code.

The district attorney asserts document 990 is excepted under section 552.132 of the
Government Code, which provides, in relevant part, the following:

(b) The following information held by the crime victim’s compensation
division of the attorney general’s office is confidential:

(1) the name, social security number, address, or telephone number
of a crime victim or claimant; or

(2) any other information the disclosure of which would identify or
tend to identify the crime victim or claimant.

(d)y An emplovee of a governmental body who is also a victim under
Subchapter B, Chapter 56, Code of Criminal Procedure, regardless of whether
the employee has filed an application for compensation under that subchapter,
may elect whether to allow public access to information held by the attorney
general’s office or other governmental body that would identify or tend to
identify the victim, including a photograph or other visual representation of
the victim.

GovitCode § 352.132(b), (d). The submitted information is held by the district attorney, not
the crime victim’s compensation division of this office; therefore, section 552.132(b) 1s not
applicable to this information. Additionally, the district attorney provides no representation
vicuim 1s an employee of the district attorney who elected in accordance with
352.122(d). We, therefore, conclude the district attorney may not withhold
990 under section 552.132 of the Government Code.

the

[The district attorney also asserts document 990 is excepted under section 552.1325 of the
Government Code, which provides as follows:

(2) In this section:

(1) “Crime victim” means a person who 1s a victim as defined by
Article 56.32, Code of Crimuinal Procedure.
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(2)*Victim impact statement” means a victim impact statement under
Article 56.03,Code of Criminal Procedure.

(b) The following information that is held by a governmental body or filed

with a court and that is contained In a victim impact statement or was
submitted for purposes of preparing a victim impact statement is confidential:

(1) the name, social security number, address, and telephone number
of a crime victim; and

(2) any other information the disclosure of which would identify or

tend to identify the crime victim.
Je § 35213250 The definition of a victim under article 56.32 of the Code of Criminal
Procedure mncludes an individual who suffers physical or mental harm as a result of
crimmally imjurious conduct. Crim. Proc. Code § 56.32(a)(10), (11). Upon our review, we
fnd document 990 netther includes a victim 1mpact statement for the purposes ol
seetion 52,1325, nor has the district attorney explained that any of the information within
document 990 was submitted for the purposes of preparing a victim impact statement. As
such, section 532.1325 1s not applicable to any of the information in document 990, and the
distriet attorney may not withhold this document on this basis.

fn o summary: (1) the district attorney may withhold document 991 under
subsections 552.108(a)(4) and 552.108(b)(3) of the Government Code; (2) the district
attorney must withhold documents 986 through 988 and the sheriff must withhold the CHRI
we have marked i the sheriff’s submitted information under section 552.101 of the
Government Code in conjunction with chapter 411 ofthe Government Code and federal law;
(31 the district attorney must withhold the fingerprint we have marked in document 1011
under section 552,101 in conjunction with section 560.003 of the Government Code; and (4)
¢ district attorney and the shertff must withhold the information we have marked under
section 332,130 of the Government Code.” The district attorney and the sheriff must release
the remainder of their information.

Fhis fetter ruling s limited to the particular information at issue in this request and limited

o the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determmanon regarding any other information or any other circumstances.

ruling triggers important deadlines regarding the rights and responsibilities of the
covernmental body and of the requestor. For more information concerning those rights and

“We note this office 1ssued Open Records Decision No. 684 (2009), a previous determination to all
al budies authorizing them to withhold ten categories of information, including: a fingerprint under
2.101 i conjunction with section 560.003 of the Government Code; and a Texas driver's license
dersection 532,130 of the Government Code, without the necessity of requesting an attorney general
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responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free, at
(377) 673-0839.  Questions concerning the allowable charges for providing public
miormation under the Act must be directed to the Cost Rules Administrator of the Office of

the Attorney General, toll free at (888) 672-6787.

Lindsayv E. Hale

Assistunt Attorney General
Open Records Division

LR em

Retr 104422943

“ne. Submitted documents

Requestor
tw/o enclosures)



