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OR2011-09647 

YO~I ask whether certain information is subject to required public disclosure under the 
Publ ic I nlixl1ution Act (the '"Act''), chapter 552 of the Government Code. Your request was 
~I,,:)J l[);-i 392. 

City or Paso (the "city") received a request for e-mails from a specified city office 
cOl1tai n illg speci fied \vords or phrases. I YOll state you will release some information to the 
requestor. Yell! claim a portion of the requested information is not subject to the Act. In the 
~tlternati\e. you c Jaim this information is excepted from disclosure under section 552.101 of 

Government Code. You claim the requested information which is subject to the Act is 
excepted from disclosure under sections 552.101,552.107,552.117,552.127, and 552.137 

YUli docull1el1lJtlull and recei\'ed clarificJrlon 11'om the requestors 
JCSt. ,'we' Gm'r Code ~ ~ ~2,'::22( b) ( if lllformJtllm requested is unclear to 

"moun! of 111tor111Jtion has been requested. governmental body may ask requestor to or 
ILllIO'.\ request. but may not inquire into puqJOSe for which informatlOn \\111 be used): .,cc al,lo Cin uj Daf!Il.1 

~()-+ S, \\',.id .iSO . .is: ex, 2010) ( \\11en a gO\ernmental entity. acting in good faith. requests 
of unclear or o\'er-broad request for public lllformation. ten-day penod to recjuesr an 

.. t(,)n:e;, IS measured Ji'otTl date request IS clarified or narrowed). 

P (\ 0 F fie E ILl X 1 2 54 8, A',', T 1", T E X'\' :' K 7 1 1 ,2 'i 4 Ii (5121463,2100 'XWW,OAC,\TATE,TX L:S 

An Equill Em/,/oym~nt {)pportunlt; En,ploya Prlnt~d on Recyclt:d Papa 
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()flilC' (Jo\cmmcnt Codc. We have considered your arguments and reviewed the submitted 
'\C sample of information.:: 

Initially, you assert the e-mails in Exhibits J and J-2 are not subject to the Act. The Act 
~lpplics to "public information," which is defined insection 552.002 of the Government Code 

information that is collected, assembled, or maintained under a law or 
ordinance or in connection with the transaction of official business: 

( I ) by a governmental body; or 

(2) for (] governmental body and the governmental body owns the 
information or has a right of access to it. 

(JU\'t Cock ~ 552.002. Thus, virtually all of the information in a governmental body's 
ph:vsical possession constitutes public information and, thus, is subject to the Act. Id. 
~ 5 52.0()2(a)( I); see Open Records Decision 'Nos. 549 at 4 (1990), 514 at 1-2 (1988). The 
\ct ~lIso cncompasses information that a governmental body does not physically possess, if 

t inlormation is collected, assembled, or maintained for the governmental body, and the 
:,',o\crl1mental body owns the information or has a right of access to it. Gov't Code 
~ 552.0()2(a)(2); see Open Records Decision No. 462 at 4 (1987), 

II inform liS Exhibits J and J-2 consist of personal e-mails that do not relate to the 
r<!llS:lct ion 0 r 0 tTicial city business, You state these e-mails represent £Ie III ill imis use of ci ty 

c-l1lai I accounts. Based on your representations and our review, we agree Exhibit J and most 
or exhibit J-2 do not constitute "information that is collected, assembled, or maintained 

a law or ordinance or in connection with the transaction of official business" by or for 
ci , ,')'ec Gov't Code ~ 552.021; see also Open Records Decision 'No. 635 (1995) 

(:-;latutory predecessor not applicable to personal information unrelated to official business 
~lI1d created or maintained by state employee involving de minimis use of state resources). 

this information is not subject to the Act and need not be released in response to 
lhi rcqu(':-;t. However, upon review, we find the remaining e-mail in Exhibit J-2 was 

or assembled or is maintained in connection with the transaction of official city 
ness: thus, this e-mail constitutes "public information" as defined by section 552.002(£1). 

ingly. this c-mail. which \VC have marked, is subject to the Act, and we will therefore 
your arguments against disclosure of this information. 

';: ~l;;"um;: the "reprcsentatiye sample" of records submitted to this office is truly representat!,'e of 
IL',,'.rcis as a \\hole, See Open Records Decision -:':os, 499 ( 1988),497 (1988), This OP;:11 records 

,.elk! du;:" not and therefore does not authorize the withholding of, any other requested records to the 
..:\lc'nt those records contain substantially different types of information than that submitted to this otlice. 
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Sc<-,tion 552.10 I of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 

~ 552.101. Section 552.101 encompasses the doctrine of common-law privacy, which 
protects information that is (1) highly intimate or emban'assing, such that its release would 
be highly objectionable to a reasonable person, and (2) not of legitimate concern to the 
pUblic. S'ee Indus. FOllnd. v. Tex. Indlls. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). 
T II demonstrate the applicability of common-law privacy, both prongs of this test must be 
estdbl isheLi. lei. at 681-82. This office has found medical inforn1ation or inforn1ation 
l11dicating disabilities or specific illnesses is excepted from required public disclosure under 
COlllIllOn-la\\' privacy. See Open Records Decision Nos. 470 (1987) (information pe11aining 
to illness Crom. severe emotional and job-related stress), 455 (1987) (information pertaining 
to prescriptiun drugs, specific illnesses, operations and procedures, and physical 
disabi lities). 343 (1982) (references in emergency medical records to drug overdoses, acute 
alcohol intoxication, obstetrical or gynecological illnesses, convulsions or seizures, and 
emotional or mental distress). This office has also found an employee's voluntary financial 
choices are highly intimate and embalTassing for purposes of common-law privacy. See 
Open Records Decision Nos. 600 (1992) (personal financial information protected by 
l'oll1l1lon-1 <JW privacy inc ludes designation of beneficiary of emp loyee' s retirement benefits 
and optio11al insurance coverage; choice of particular insurance calTier; direct deposit 
authorization: and forms allowing employee to allocate pretax compensation to group 
insurance, health care, or dependent care), 545 (1990) (defelTed compensation information, 
p~lrlicipation in voluntary investment program, election of optional insurance coverage, 
l11()rlgage payments, assets, bills, and credit history). However, there is a legitimate public 
interest in the essential t~lctS about a financial transaction between an individual and a 
gCl\erllmental body. See ORO 600 at 9 (infolmation revealing employee participates in 

lUI' insurance plan funded partly or wholly by governmental body not excepted from 
Ji ): SeC also Open Records Decision Nos. 545 (financial infonmltion pertaining to 
reccipt of funds from governmental body or debts owed to governmental body not protected 
by common-Jaw privacy), 523 (1989). Whether financial information is subject to a 

'timate public interest and therefore not protected by common-law privacy must be 
. ned on a case-by-case basis. See Open Records Decision No.3 73 (1983). Upon 

:'c\icw, \\e agree portions of the remaining e-mail in Exhibit J-2 and portions of Exhibits G 
alld L which we have marked, are highly intimate or embalTassing and of no legitimate 

ic interest. Therefore, the city must withhold this information under section 552.101 of 
rhe Government Code in conjunction with common-law privacy. However, none of the 
rC!l1~liJling int()rmation is highly intimate or embarrassing, and the city may not withhold it 

section 552.101 on that basis. 

ion 552.1 07( 1) protects inforn1ation coming \vithin the attorney-client privilege. \Vhen 
~lsscn the attorney-c Iient privilege, a governmental body has the burden of providi ng the 

facts to demonstrate the elements of the privilege in order to withhold the 
:n(urmation at issue. Open Records Decision No. 676 at 6-7 (2002). First, a governmental 

must demonstrate the information constitutes or documents a communication. Id. at 
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7. Second, the communication must have been made "for the purpose of facilitating the 
rendition of professional legal services" to the client governmental body. TEX. R. EVID. 
5UJ(b)( 1). The privilege does not apply when an attorney or representative is involved in 
some capacity other than that of providing or facilitating professional legal services to the 
client governmental body. In re Tex. Farmers IllS. Excli., 990 S.W.2d 337, 340 (Tex. 
\pp.--Texarkana 1999, orig. proceeding) (attomey-clientprivilege does not apply ifattomey 
acting in capacity other than that of attomey). Third, the privilege applies only to 
communications between or among clients, client representatives, lawyers, and lawyer 
representatives. TEX. R. EVID. 503(b)( 1). Thus, a governmental body must infoml this office 
\)fthe identities and capacities of the individuals to whom each communication at issue has 
been made. Lastly, the attorney-client privilege applies only to a confidential 
l'Ulll11lLlnication, it!. 503(b)( 1), meaning it was "not intended to be disclosed to third persons 
other than those to whom disclosure is made in furtherance of the rendition of professional 
legal services to the client or those reasonably necessary for the transmission of the 
communication." Id. 503(a)(5). 

Whether a communication meets this definition depends on the intent ofthe parties involved 
at the time the information was communicated. Osborne v. Johnson, 954 S.W.2d 180, 184 
(Tex. App.--Waco 1997, no pet.). Moreover, because the client may elect to waive the 
pri\ikge at any time, a governmental body must explain that the confidentiality of a 
l:oml11unication has been maintained. Section 552.107(1) generally excepts an entire 
communication that is demonstrated to be protected by the attorney-client privilege unless 
otherwise wai\cd by the governmental body. See Huie v. DeShazo, 922 S.W.2d 920, 923 
I Tl:X. ]l)C)6) (privilege extends to entire communication, including facts contained therein). 

YOll state the e-mails in Exhibits Hand H-2 constitute communications between city 
attorneys, onlcials, administrators, and employees made for the purpose of providing legal 
services to the city. You state the communications were intended to be confidential and have 
lema i ;led COIl fidclltial. Based on your representations and our review, we find the city may 

i\:lhold most of the information in Exhibits Hand H-2 under section 552.107(1) of the 
,cmlllcnt Code. However, we note some of the individual e-mails contained in the 

suhmittcd e-mail strings consist of communications with parties you have not identified. 
you have not explained how these pal1ies are privileged \vith respect to the e-mails 

,it issue, thesc e-mails are not privileged. Further, we note some of the individual e-mails in 
:';OIl1C of the submitted e-mail strings were not communications made in furtherance of the 
rendition of legal sen'ices and advice, and, thus, are not privileged. Accordingly, to the 
extent these non-privileged e-mails in Exhibits Hand H-2, which we have marked, exist 

and apart from the otherwise privileged e-mail strings, they may not be withheld 
section 552.1 07( 1). 

tiUl1 552.117 excepts from disclosure the home addresses and telephone numbers, social 
:,;ccur; !lumhers. and t~lmilymember information of current or former officials or employees 
c)f a governmental body who request this information be kept confidential under 
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:)('ction 552'(J24 of the Govemment Code. Gov't Code § 552.117(a)(1). Whether a particular 
pi,,'cc of information is protected by section 552.11 7( a)(1) must be detennined at the time the 
request for it is made. See Open Records Decision No. 530 at 5 (1989). Therefore, a 
go\ernmental body must withhold infomlation under section 552.117 on behalf of current 
or former oflicials or employees only ifthese individuals made a request for confidentiality 
under section 552.024 prior to the date on which the request for this infomlation was made. 
You infoml liS the city employees whose infomlation is at issue in Exhibit M chose to not 
,I1lo\\ pub lic access to their personal infomlation prior to the city's receipt of the request for 
information. Therefore, except for the infomlation we have marked for release, the city must 
\\ithhold the information you have marked in Exhibit M under section 552.117(a)(1) of the 
(J\)\erI1I1lent Code. 

Section 552.127 of the Govemment Code excepts from disclosure infomlation that 
"identifies a person as a participant in a neighborhood crime watch organization and relates 
to the name. home address, business address, home telephone number, or business telephone 
llumber of the person." Gov't Code § 552.127(a); see also id. § 552.127(b) (defining 
"neighborhood crime watch organization"). You state portions of the information in Exhibit 
:\ identify individuals who are members ofa neighborhood crime watch organization. Based 
,111 your representation and our review, we find the city must withhold most of the 
information you have marked, as well as the inforrnation we have marked, in Exhibit N under 
section 552.1 J of the Government Code. However, we find that the remaining infol111ation 
\OLl seek to withhold under section 552.127 does not relate to names, home addresses, 
husiness addresses, home phone numbers, and business phone numbers of members of a 
neighborhood crime watch. Accordingly, none of this information, which we have marked 

release, may be withheld under section 552.127. 

oCthe remaining information is also excepted from disclosure under section 552.137 
e'C the Government Code. Section 552.137 excepts from disclosure "an e-mail address of a 
m(,mber of the public that is provided for the purpose of communicating electronically with 
,i gO\erI1mental body" unless the member of the public consents to its release or the e-mail 
,lddrcss is of a type specifically excluded by subsection (c). See Gov't Code 
~. 552.13 7(a)-(c). The e-mail addresses at issue do not appear to be of a type specifically 
cxc luded by section 552.137(c). Therefore, the city must withhold the e-mail addresses you 
11a\e marked, as well as those \ve have marked, under section 552.137 of the Govemment 
Cock. unless the owners consent to their release. 3 

In summary. city need not release the infonnation in Exhibits J and J-2 that is not subject 
to Act. The city must withhold the intom1ation we have marked in the remaining e-mail 

:\s yut! Open Records Decision ~o. 684 (2009) serves as a previoLls determination to 
~il! :2U'. c:rnrnental bodies authorizing them to withhold ten categories of information, including an e-mail address 
ur' ~l mc:ll1ber Oflb(" public under section 552.137 of the Government Code. \vithout the necessity of requesting 
.ill ,lH'JrnC\ decision. 
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in Exhibit J-2 and in Exhibits G and L under section 552.101 of the Government Code in 
conj unction with common-law privacy. The city may withhold Exhibits Hand H-2 under 
:;cction 552.1 U7( 1) of the Government Code, except to the extent the non-privileged e-mails 
\\e I1me marked exist separate and apart from the e-mail strings in which they appear. 
Except for the inforn1ation we have marked for release, the city must withhold the 
information you have marked in Exhibit M under section 552.117(a)(1) of the Government 
Code. Except for the information we have marked for release, the city must withhold the 
information you have marked, and the additional inforn1ation we have marked, under 
section 552.127 of the Government Code. The city must hold the marked e-mail addresses 
under section 552.137 of the Government Code unless the owners consent to their release. 
The city must release the remaining infol111ation. 

fhis letter ruling is limited to the particular information at issue in this request and limited 
to the LlctS as presented to us; therefore, this mling must not be relied upon as a previous 
determination regarding any other infol111ation or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsIbilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php, 
ur call the Office of the Attorney General's Open Government Hotline, toll free, 
;\1 (877) () 73-6839. Questions concerning the allowable charges for providing public 
ill:~)rl11ation under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney (Jeneral, toll free, at (888) 672-6787. 

S i !1cerely, 

.Vlack T. Harrison 
\'isistant Attorney General 

Records Division 

.VITHcm 

!D:;: 423392 

Ene. Submitted documents 

c: Requestor 
(\\ 0 enc losures) 


