GREG ABBOTT

Ms. Bridget Chapman

Assistant City Attorney

Crty of Georgetown

P. 0. Box 409

Georgetown, Texas 78627-0409

OR2011-09654
Dear Ms. Chapman:

You ask whether certain information 1s subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned [D# 423267 (Georgetown ORR# 173).

The Georgetown Police Department (the “department”) received a request from an
mvestigator with the Texas Education Agency (the “TEA”) for case number 1000-4243
mvolving a named individual.  You claim the submitted information 1s excepted from
disclosure under sections 552.101 and 552.108 of the Government Code. We have
constdered the exceptions you claim and reviewed the submitted representative sample of
information.’

Initially, we must address the department’s obligations under section 552.301 of the
Government Code, which prescribes the procedural obligations that a governmental body
must follow in asking this office to decide whether requested information is excepted from
public disclosure. Section 552.301(b) requires that a governmental body ask for a decision
from this office and state which exceptions apply to the requested information by the tenth
business day after receiving the request. Gov’t Code § 552.301(b). You state the department
cived the request for information on April 20, 2011. While you raised section 552.101
within the ten-business-day time period as required by subsection 552.301(b), you did not
ruise section 532,108 until after the ten-business-day deadline had passed. See id. § 552.308

b

“We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This openrecords
does not reach, and therefore does not authorize the withholding of, any other requested records to the
those records contain substanually different types of information than that submitted to this office.
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tdeseribing rules for calculating submission dates of documents sent via first class United
bt:stss mail, common or contract carrier, or interagency mail). Thus, the department failed
o comply with the requirements mandated by subsection 552.301(b) as to its argument under
section 352.108 of the Government Code.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the procedural requirements of section 552.301 results in the legal presumption
that the information is public and must be released unless the governmental body
demonstrates a compelling reason to withhold the information to overcome this presumption.
Jd. § 352.302; Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex. App.—Fort Worth 2003,
no pet.); /-/anaf’oc’/f v. State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990,
no writ) (governmental body must make compelling demonstration to overcome presumption
of openness pursuant to statutory predecessor to section 552.302); Open Records Decision
No. 630 (1994). A compelling reason generally exists when information is confidential by
law or third-party interests are at stake. See Open Records Decision Nos. 630 at 3, 325 at 2

1982). Section 552.108 ofthe Government Code is a discretionary exception to disclosure
that protects a governmental body’s interests and may be waived. See Gov’t Code § 552.007;
Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions in general), 603
Al 5 (1999) (untimely request for decision resulted in waiver of discretionary exceptions), 177
at 3 (1997) (statutory predecessor to section 552.108 subject to waiver). Thus, in failing to
col mlv with section 552.301, the department has waived its argument under section 552.108,

md may not withhold the submitted information on that basis. However, we will consider
vour timely raised arguments against disclosure under section 552,101 of the Government
Code for the submitted information.

section 552,101 of the Government Code excepts from disclosure “information considered
o he confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code :? 552.15}1. Section 552.101 encompasses information protected by other statutes, such
as section 261.201 of the Family Code. Section 261.201(a) provides as follows:

’a) Except as provided by Section 261.203, the following information is

onfidential, 1s not subject to public release under [the Act] and may be
msdosgd only for purposes consistent with this code and applicable federal
or state law or under rules adopted by an investigating agency:

(1) areport of alleged or suspected abuse or neglect made under this
chapter and the i1dentity of the person making the report; and

2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working papers
used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

. Code § 261.201(a). Upon review, we find the submitted information was used or
loped 1nan investigation of alleged or suspected child abuse. See id. §§ 261.001(1)E)
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(defintion of child abuse includes sexual assault and aggravated sexual assault under Penal
Code sections 22.011 and 22.021); see also Penal Code § 22.011(c)(1) (defining “child” for
nurposes of Penal Code sections 22.011 and 22.021 as person under 17 years of age).
Therefore, we find the submitted information is within the scope of section 261.201 of the
Family Code. Youhavenotindicated the department has adopted rules governing the release
of this type of information in this instance; therefore, we assume no such regulations exist.
Given that assumption, the department must generally withhold the submitted information
under section 552.101 in conjunction with section 261.201. See Open Records Decision
o440 at 2 (19806) (predecessor statute).

However, section 261.201(a) provides that information encompassed by subsection (a) may
he disclosed “for purposes consistent with [the Family Code] and applicable federal or state
law.” Fam. Code § 261.201(a). In this instance, section 22.082 of the Education Code
coustitutes “a )phcabk state law.” Section 22.082 provides the TEA “may obtain from any
faw enforcement or criminal justice agency all criminal history record mformation
{"CHRI™)] and all records contained in any closed criminal investigation file that relate to
@ specific applicant for or holder of a certificate 1ssued under Subchapter B, Chapter 21 [of
sEdueation Code].” Educ. Code § 22.082. CHRI consists of “information collected about
tperson by a erimunal justice agency that consists of identifiable descriptions and notations
sFarrests, detentions, indictments, informations, and other formal criminal charges and their
dispositions.” Gov't Code § 411.082(2); see also id. §§ 411.0901 (TEA is entitled to obtain
CHRIT from Texas Department of Public Safety (“DPS”) relating to certain employees of
\‘cmw‘):%‘; .090 (State Board for Educator Certification (“SBEC”) is entitled to obtain CHRI

m DPS about a person who has applied to SBEC for certificate under subchapter B,
-on;zpm 21, Education Code), .087(a)(2) (agency entitled to obtain CHRI from DPS also
uthorized to “obtain from any other criminal justice agency in this state criminal history
record mformation maintained by that [agency]”); ¢f. Brookshire v. Houston Indep. Sch.
Dist 508 S/ W.2d 675, 678-79 (Tex. Civ. App.—Houston [ 14th Dist.] 1974, no writ) (when
fature delines term in one statute and uses same term in relation to same subject matter
wer statute, later use of term 1s same as previously defined).

Lt
i

i this instance, the requestor is an investigator with the TEA, which has assumed the duties
ol SBEC.® The requestor states the TEA is conducting an investigation of the named
mdividual, who erther has applied for or currently holds educator credentials. The requestor
eks access to information relating to the specified incident, which involves the named
' You state the submitted information is related to a pending criminal
. Accordingly, the requestor may have a right of access under section 22.082
iion Code to CHRIregarding the named individual. Therefore, ifthe department
release of CHRI is consistent with the Family Code, then, the department
must rc'}casu Iommtlon from the submitted documents that shows the type of allegations
muade and whether there was an arrest, information, indictment, detention, conviction, or

“The 79" Texas Legislature passed House Bill 1116, which required the transter of SBEC's
chmistrative functions and services to the TEA, effective September 1, 2005.
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other formal charges and their dispositions.” In that event, the department must withhold the
rest of the submitted information under section 552.101 of the Government Code n
conjunction with section 261.201 of the Family Code. If the department determines the
release of CHRI is not consistent with the Family Code, then the submitted information must
be withheld from the requestor in its entirety under section 552.101 in conjunction with
section 261.201.  See Attorney General Opinions DM-353 at 4 n. 6 (1995) (finding
micragency transfer of information prohibited where confidentiality statute enumerates
specific entities to which release of information is authorized and where potential recetving
covernmental body 1s not among statute’s enumerated entities), JM-590 at 4-5 (1986); see
also Fam. Code § 261.201(b)-(g) (listing entities authorized to receive information under
section 201.201 of the Family Code).

This letter ruling is limited to the particular information at issue in this request and limited
o the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

1

This ruling triggers nmportant deadlines regarding the rights and responsibilities of the
vsovernmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag. state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
miormation under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely, .

Torathan Miles
Assistant Attorney General
Open Records Division

Retm 1D# 423267

-ne. Submitted documents

C Requestor

{(w/o enclosures)

‘Because the requestor has a special right of access to this information in this instance, the department
i1 seek @ decision from this office if it receives another request for the same information from another




