ATTORNEY GE’\IERAL OF TEXAS
GREG ABBOTT

July 7, 2011

i

M, Janis Ko Hampton
City Attorney
City of Bry;m
PO Box 1000
Bryan, [L\ds 77805

OR2011-09660
Dear Ms. Hampton:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Yourrequest was
assigned 1D# 423008,

The City of Bryan (the “city”) received a request for all information pertaming to a named
i xd'\’idual including any reports the individual may have filed and a report for a specified
incident. You state you will release some of the requested information. You claim that the
ming requested information is excepted from disclosure under sections 552.101
08 of the Government Code. We have considered the exceptions you claim and
rev Icv ed ‘hc submitted information, a portion of which you state constitutes a representative

sample.
Wenote the information at issue in Exhibit B contains medical records that are subject to the
Medical Practice Act (the "MPA”), subtitle B of title 3 of the Occupations Code
Section 352,101 of the Government Code excepts from disclosure “information considered

idential by law, either constitutional, statutory, or by judicial decision.” Gov’t

1o be cont

1
¢ of the requested information as a whole. This ruling does not reach, and therefore does not
: withholding of any other requested information to the extent that the other information is
substuntally different than that submutted to this office. See Gov't Code §§ 552.301(e)(1)(D). .302: Open
Records Decision Nos. 499 at 6 (1988), 497 at 4 (1988).
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{ , 101, This section encompasses information protected by other statutes such as
section, such as the MPA. Section 159.002 of the MPA provides in pertinent part:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(¢) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure 1s consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(b), (¢). This office has concluded that the protection afforded by
section 159.002 extends only to records created by either a physician or someone under the
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343
(19823, We have also found that when a file is created as the result of a hospital stay, all the
documents in the file relating to diagnosis and treatment constitute physician-patient
communications or “[rjecords of the identity, diagnosis, evaluation, or treatment of a patient
by o physician that are created or maintained by a physician.” Open Records Decision
No. 540 (1990). Medical records must be released upon the governmental body’s receipt of
the patient’s signed, written consent, provided that the consent specifies (1) the information
10 be covered by the release, (2) reasons or purposes for the release, and (3) the person to
whom the mformation is to be released. See Occ. Code §§ 159.004, .005. When a patient
1s deceased, as is the case here, medical records pertaining to the deceased patient may only
{on the signed written consent of the decedent’s personal representative. See id.
(a)(5). Although you claim the medical records at issue are excepted under
2.108 of the Government Code, the MPA’s specific right of access provision
wils over the Act's general exceptions to disclosure.  See Open Records Decision
(1986) (spectfic statutory right of access provisions overcome general
disclosure under statutory predecessor to Act). Accordingly, the medical
ve have marked must be released in accordance with the MPA.

he z'cic;: Qe

no552.101 also encompasses section 58.007 of the Family Code, which provides in

T
nart as follows

ceptas provided by Subsection (d), law enforcement records and files

concerning a child and imnformation stored, by electronic means or otherwise,

concerning the child from which arecord or file could be generated may not
the public and shall be

4
i
be disclosed to

(1) 1f maintained on paper or microfilm, kept separate from adult
files and records;



Me. Janis K. Hampton - Page 3

(2) 1if maintamed electronically 1n the same computer system as
records or files relating to adults, be accessible under controls that are
separate and distinct from controls to access electronic data
concerning adults; and

(3) mamtained on a local basis only and not sent to a central state or
federal depository, except as provided by Subchapters B, D, and E.

Fam. Code § 58.007(¢). Juvenile law enforcement records relating to delinquent conduct or
conduet ]dlullll)&{ a need for supervision that occurred on or after September 1, 1997 are
contidential under section 58.007. Seeid. § 51.03(a), (b) (defining “*delinquent conduct™ and
“conduct indicating a need for supewlslon 7). For purposes of section 58.007(c), “child”

eans a PLIE)()I] who 1is ten years of age or older and under seventeen years of age. See id.
; 51 02(2). Theinformation in Exhibit C involves a child engaged m delinquent conduct that
occurred after September 1, 1997, As such, this information constitutes a juvenile law
enforcement record that is confidential pursuant to section 58.007(c). It does not appear that
any of the exceptions to confidentiality under section 58.007 apply 1n this mstance.

W note rep sort number 94-050846 in Exhibit B 1s subject to chapter 261 of the Family
Ce Section 552,101 of the Government Code also encompasses section 261.201 of the
Family Code, which provides:

{(wy [Tihe following information is confidential, is not subject to public
release under [the Act] and may be disclosed only for purposes consistent
with this code and applicable federal or state law or under rules adopted by
an investigating agency:

(1) areport of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working papers
used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

“The Otfice of the Atorney General will raise a mandatory exception on behalf of a governmental
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987). 480
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Fam. Code § 261.201(a). Because report number 94-050846 pertains to an investigation of
alleoed or suspected child abuse or neglect, the information 1s within the scope of
section 2;’31 201 of the Family Code. See id. § 261.001(1)(E) (definition of “abuse™ for
purposes of chapter 261 of the Family Code mcludes indecency with child under Penal Code
section 21.11); see also Penal Code § 21.11 (defining “child” for purposes of section 21.11
as aminor vounger than 17 years of age). As you do not indicate that the city has adopted
arule that governs the release of this type of information, we assume that no such regulation
vists. Given that assumiption, and based on our review, we determine report
wmber 94-0308406 is confidential pursuant to section 261.201 of the Family Code. See Open
Records Decision No. 440 at 2 (1986) (predecessor statute). Accordingly, the city must
withhold this report nits entirety from disclosure under section 552.101 of the Government
Code in conjunction with section 261.201 of the Family Code.” Furthermore, because
sccziun 201.201(a) protects all “*files, reports, communications, and working papers” related
o an investigation under section “()1 ”Ol the city must not release front page oftense report
miormation. See Fam. Code § 261.201(a)(2).

tion 352.108(a)(2) excepts from disclosure “[iJnformation held by a law enforcement
ey or prosecutor that deals with the detection, investigation, or prosecution of crime .
Citis information that deals with the detection, investigation, or prosecution of crime
; lation to an investigation that did not result in conviction or deferred
[ Gov't Code § 552.108(a)(2). A governmental body claiming
552, 108(a)(2) must demonstrate that the requested information relates to a criminal
tion that has concluded 1 a final result other than a conviction or deferred
hication. See id. § 552.301(e)(1 )(A) (governmental body must provide comments
ning why exceptions raised should apply to mformation requested). You state that
numbers 10-0600653 and 10-0701060 pertain to cases that concluded in results other
convictions or deferred adjudications. Thus, we agree that section 552.108(a)(2) is
ble to the information at issue.

oot however, section 552,108 does not except from disclosure basic information about
csted person, an arrest, oracrime. Gov’t Code § 552.108(c). Basic information refers
o information held to be public in Houston Chronicle Publishing Co. v. City of Houston,

s W.2d 177 (Tex. Civ. App.—Houston [14th Dist.] 1975), writ ref 'd n.r.e. per curiam,
SE0 S W2d 359 (Tex. 1976). Thus, with the exception of the basic front page offense and
crrest nrformation, the city may withhold report numbers 10-0600653 and 10-0701060 from
Beclosure bused on section 552.108(a)(2).

vi (1) the city must release the medical records we have marked in Exhibit B in
the MPA; (2) the city must withhold the report in Exhibit C in its entirety
1 352,101 of the Government Code in conjunction with section 58.007 of the

Asourruling is dispositive, we need not address your argument against disclosure of this information.
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Family Code: (3) the city must withhold report number 94-050846 in 1ts entirety under
section 552,101 of the Government Code 1 conjunction with section 261.201 of the Family
Code; and (4) with the exception of the basic information, the city may withhold report
numbers 10-0600653 and 10-0701060 from disclosure based on section 552.108(a)(2). The

citv must release the remaining information at issue.

This fetter rulimg is limited to the particular information at issue n this request and limited
to the fucts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
covernmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free, at
(877) 673-6839.  Questions concerning the allowable charges for providing pubhc
information under the Act must be directed to the Cost Rules Administrator of the Office of

the Attorney General, toll free at (888) 672-6787.

-

Assistant Attorney General

Open Records Division

Relr o 1D# 4230068
Fre. Submited documents

c: Requestor

‘o enclosures)




