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Dc~'r 1'. \lcador: 

Yuu \\ lher certain information is subject to required public disclosure under the 
Pub! ic In fornulion Act (the "Act"), chapter 552 of the Govemment Code. Your req L1est was 
~;ssiglled !Die 423(J2lJ (DSHS OR/CMS File No. 18864). 

, [C\(iS Department of State Health Services (the "department") received a request for 
L'UPI DC all cumplaints against massage establishments located in Harris County that were 
i:kd \\ith the department between January 1, 2011 and :vlarch 30, 2011. YOLI state the 
department has released some of the requested infonnation. You claim that some of the 
iC:llailling requested information is excepted from disclosure under sections 552.101, 
') ')' .11)8. 552. J 30. 552.137, and 552.147 of the Government Code.' We have considered the 

) IlS claim and reviewed the submitted infonnation. 

\\' lirst address your argument uncler section 552.108 of the Go\'ernment Code, as it is 
'l1tially the most encompassing exception you raise. YOll claim the information you 

'ecl to section 552.108 of the Government Code, which excepts fi'om 
eli formation held by a law enforcement agency or prosecLltor that deals with the 

x\ ion. i !1\cstigation. or prosecution of crime, .. if ... release of the infonnation WOLI lei 
the detection. investigation, or prosecution of crime[.]" GO\'t Cocle 

~ )521 i ~l)( I ), A go\crnmentaJ boJy must reasonably explain hO\\ and why 
sc~·tjul1 552.1 is applicable to the information at issue. See id. ~ 552.301(e)(1)(A): Ex 

\\'c: !1(,Ic: that. although you raise SC'CtlOl1 552,122 of the Government Code. you make no argument 
Thc:rcfore. we presume you no longer assert this argumenL See GO\'t Code 
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55] S. \V.2d 70() (Tex. 1977). Section 552.108 may be invoked by the proper 
'.1,.li-1l: or inicml1ation relating to a pending investigation or prosecution of criminal 

CUi lIC\' .)l'l' Records Decision No. 474 at 4-5 (1987). Where a non-la\v enforcement 
of information that would otherwise qualify for exception under 

:;~'C~i(l!l 552. J as in formation relating to the pending case of a law enforcement agency, the 
c. ll)dial1 of [11C records may withhold the information if it provides this ofiice with a 
il,1 1~I[il)i1 tilat the inCormation relates to the pending case and a representation from the 

l~.JI,:em('nt agency that it \\lshes to have the info1111ation withheld. You state, and 

, 1,1' 

tlll1cntation demonstrating, the Harris County Constable for Precinct 4, the Harris 
s Office. and the Houston Police Department object to release of the 

:i: :1l!llll you ll~l\e marked because it rdates to pending criminal investigations. Based 
. \ (1m ration and documentation. we conclucle the release of the information you 

[1,'.\(' l1Ltrked \\ould interfere \\ith the detection, investigation, or prosecution of crime. ,)'('(' 
I irl!IY'Oil ('liron/elc Puh! 'g CO. I'. Citl' of HOlistOIl, 531 S.W.2d 177 (Tex. Civ. App.-
!['lll:<\ll1!1 Dis!.] 1975) (COLlrt delineates Imv enforcement interests that arc present in 
ie' ), \Irir rertl 1I.r.e. per curialll, 536 S.W.2d 559 (Tex. 1976). Accordingly, 

. ;":1 '\52.! Ui)( dH 1) is applicable to the information you have marked. 

e\er. section 552.108 docs not except from disclosure "basic infcwmation about 
an arrest, or a crime." Gov't Code § 552.1 08(c). Basic information rei'ers 
held tu be public in HOllSIOIl Chrollicle and includes, among other things, 

iil ' S ,::;ocial security number. See 531 S. W.2d at 186-88. Thus, with the exception 
Ij 1 ronl p:lgc offensc and arrest information, the department may \vithhold the 
,;It~ i~l'[OI1 you have marked based on section 552.108(a)(1) of the Government Code. 2 

')('c'!:"li 552 ] 0 1 orthe Government Code excepts from disclosure "information considered 
;0 lidcl1tial by law, either constitutional, statutory, or by judicial decision." GOy't 

552.1 ()]. This section encompasses information protected by other statutes, such as 
ti"n 5()i).()!)J of the Government Code. Section 560.003 provides that "[a] biometric 

, ';11 iii er in possession of a governmental body is exempt from disclosure uncler [the 
1." '1 Code ~ 560.003; see a/so id. §§ 560.001 (1) (defining "biometric identifier" to 

include fingerprints), .(J02(l)(A) (governmental body may not sell, lease, or otherwise 
indi' idual's biometric identifier to another person unless individual consents to 

l. Therefore. the department must withhold the fingerprint you hm'e marked under 
. ,1:" _.1 () I in conjunction with section 560.003 of the Government Code. 

1',11 inicm11er's privilege for pOl1ions of the remall1l11g information. 
Lilli! 552.1 () I or the Government Code also encompasses inforn1ation protected by the 

<t\\ Il1former's privilege, which has long been recognized by Texas courts. See 
. ~+..J...J. S. W.2d 935, 937 (Tex. Crim. App. 1969); H(l\\t/zor11(, 1'. Stare, 10 

we need not address your remaining arguments for the information that 
.;; ='::: I ('S. exc;;pt to note that basic information described in HOlls{o/l Chronicle does not 

t\J sectioll 552,130 of the (jO\'ernment Code. 
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725 (Tex. Crim. App. 1928). The privilege protects from disclosure the 
Identities of persons who report activities over which the governmental body has criminal 
,11' quasi-criminal law enforcement authority, provided the subject of the information does 
lwl ~I1rcady know the informer's identity. Open Records Decision Nos. 515 at 3 (1988), 208 
It l-2 ( 1 <J7S). The informer's privilege protects the identities of individuals who report 
\ il1 ililiolls ofstatutcs to the police or similar law-enforcement agencies, as well as those \vho 

violations ofstatLltes with civil or criminal penalties to "administrative officials having 
;1 d of inspection or of law enforcement within their particular spheres." Open Records 
Dc.'cision No. 279 at 2 (1981) (citing 8 John H. Wigmore, Evidence in Trials at Common 
l.li\\ 23 at 767 (1. McNaughton rev. ed. 1961)). The report must be ofa violation ofa 
cr;millal Gr civ'il statute. See Open Records Decision Nos. 582 at 2 (1990),515 at 4-5. 

Ynll ha\c Il1lirked the information you claim is protected by the infonner's privilege. We 
un, marked infonmltion identifies individuals \\'ho reported possible violations 
II 455 ofthc Occupations Code. See Occ. Code ~~ 455.001-455.353 (regulating 
\ it, prok'ssion 0 f massage therapy). Y Oll also state the information you ha\<e marked 
'!,'!atl's sp,,'cilicllily to enforcement by [the department] of criminal or civil statutes." We 

\lOlations at issue arc punishable by civil or criminal penalties. See id. 
5.353. You state the subjects of the complaints do not know the identities of 

·11'll1tS. Thereiore, based on your representations and our review, we conclude the 
'!" llle111l11ay \\ithholcl the iclenti fying information we have marked under section 552.1 () 1 
·,1' til' '11111](;nt Code in conjunction with the common-law informer's privilege.' 
In\\ ,,'\er, \\1.: find some of the remaining infol1l1ation either does not identify an individual 

~~ report to the department or identifies peace officers. The purpose of the 
i: i. S pri\i kge is to encourage "citizens" to report wrongful behavior to the appropriate 
c1 R()\iuro I'. United Stares, 353 U.S. 53,59 (1957). Theprivilege is not intended 

Identities of public officials and employees who have a duty to report violations 
Bccause a public employee acts within the scope of his employment when filing 

<nl~lil1t. informer's privilege does not protect the public employee's identity. Cf 
! "c'.1 )[ufes I'. ,,)'r. Regis Faper Co., 328 F. Supp. 660,665 (W.D. Wis. 1971) (concluding 

leer md\ not claim informer's reward for service it is his or her official duty . - -
10 Therefore. the remaining information does not identify an infol111er for the 

informer's privilege. and the department may not \vithhold any of the 
il;l~)rmation 011 this basis. 

) '.101 also encompasses the common-law right of privacy, which protects 
l:OI1 iCit (1) contains highly intimate or embarrassing facts, the publication ofv,:hich 

hi J:, objectionable to a reasonable person. and (2) is not oflegitimate concel11 to 

.'," 

I'. Tex. Indus. Accident Ed, 540 S.W.2d 668, 685 (Tex. 1976). To 
applicability of common-law pri\acy, both prongs of this test must be 

it!. at 681-82. The type of infol111atiol1 considered intimate and embarrassing 

lui b \\e need not address your argument under section 552.137 of the 
CoJe ;'01' this 1l11'ormation. 



\ I r. Dan lVleador - Page 4 

_ '[hc Tcxas Supremc Court in fllell/Sfria/ FOllndatioll included information relating to sexual 
ass~lult. pregnancy, mental or physical abuse in the workplace, illegitimate children, 

('i1iatric trcatment of mental disorders, attempted suicide, and injuries to sexual organs. 
ell ()S3. Information that either identifies or tends to identify a victim of sexual assault or 

sex-related 01fense must be withheld under common-law privacy. See Open Records 
ision J\.Jos. 440 (1986), 393 (1983), 339 (1982). Whether information is subject to a 

l:~:ilim~1tc puhlic interest and therefore not protected by common-law privacy must be 
:Ilcd 011 a case-by-case basis. See Open Records Decision No. 373 (1983). Upon our 
_ \\c lind the ini'onllCltion we have marked is highly intimate or embarrassing and of 
limak public concern; thus, the department must withhold the information we have 
under section 552.101 in conjunction with common-law privacy. Ho\vever, we tind 

lh~il you han: t~liled to demonstrate that the remaining infom1ation is highly intimate or 
,'Ill rrassing al1d not of legitimate public concern. Therefore, the department may not 

lithoId any ortlle remaining information under section 552.101 of tile Government Code 
11 conjunction with common-law privacy. 

";,'c'1i('11 55'::.13f) prO\icles information relating to a motor vehicle operator's or driver's 
(lr p'.'rlnit issued by an agency of Texas, another state, or another country is excepted 

,'nlJ!l public release. Act of May 24,2011, 82"d Leg., R.S., S.B. 1638, ~ 4 (to be codified as 
111 :ll1lel1llment to Gov't Code § 552.130). We find the department must withhold the 

I I~ \:'!ll~ltion \\c havc marked under section 552.130 of the Government Code. We find the 
il1ing in lJfl11ation is not information that is subject to section 552.130 and may not be 

un tll,]t basis. 

IlL r:lise section 552.147 of the Government Code for portions of the remallllllg 
:ll!()n1:CltiL)J1, including an arrestee's social security number in the remaining basic 
cn ()],:11alion. Section 552.147 of the Government Code excepts from disclosure the social 
--:l'~'lIrilY number or a living person. Gov't Code § 552.147. Upon review, we find the 

may withhold the social security numbers you have marked under 
,J 47 of the Government Code.~ 

:; !l1lrl;ln: 1) with the exception of the basic fi-ont page offense and arrest information, 
may \\ithhold the information you have marked under section 552.1 08(a)( 1) 

nent Code: (2) the department must withhold the fingerprint you ha\'e marked 
d '(liol1 52.10J of the Govemment Code in conjunction with section 560.003 of the 

C : (3) the department may \\ithhold the information we have marked under 
:' ~ II i 1 ur the GO\emment Code in conjunction with the common-law informer's 

department must \vithhold the information we have marked under 
. j () 1 0 f Government Code in conj unction \\i th common-law pri vacy; (5) the 

ust Wilhhold the information we hm'e marked under section 552.130 of the 

of the Government Code authorizes a governmental body tu redact a 
numbc:r from public release \\'ithout the necessity a ueclsion fi'ul11 

the .-\c~. 



r. Dan Meador - Page 5 

'mment Code; and (6) the department may withhold the social security numbers you 
under section 552,147 of the Government Code,s The department must release 

'lll~llllJ information. 

This letter ruling is limited to the particular infonnation at issue in this request and limited 
'0 the 1:lcts as presented to us; therefore, this ruling must not be relied upon as a previous 

T:nination regarding any other information or any other circumstances. 

I'hi luling tcggers important deadlines regarding the rights and responsibilities of the 
'c..::':lll 'I1UlI body and of the requestor. For more information concerning those rights and 

~'~n()l~sibilities, please visit our \vebsite at http://www.oaQ:.state.tx.us/openlindex orl.php, 
,)1' \:~tll the Office of the Attorney General's Open Government Hotline, toll free, 8t 

) -6839. Questions concerning the allowable charges for providing public 
i ili~)rl11(]tion under the Act must be directed to the Cost Rules Administrator of the Office of 

.. "\torney Cieneral, toll free at (888) 672-6787, 

E . 
. stant Attorney General 
i1 Records Division 

, 1 

I! em 

!D;: .. +.23029 

Submitted documents 

\.. Requestor 
(\\/0 enclosures) 

c: note this office issued Open Records Decision :\0.684 (2009). a previous determination to all 
them to withhold ten categories of information. including: a fingerprint under 

" lUI ill with section 560.003 of the Gm'ernment Code; and a Texas driver's license 
. linder seet;on 552.130 oftbe Government Code. without the necessity of requesting an attorney general 


