ATTORNEY GENERAL OF TExAs
GREG ABBO T T

July 7. 2011

Mr. Dan Meador
Assistant General Counsel
Texas Department of State Health Services
P.O. Box 149347
\ustin, Texas 78714-9347

OR2011-09601
Dear Mr. Meador:

You ask whether certain mformation is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 ot the Government Code. Your request was
assiened 1D# 423029 (DSHS OR/CMS File No. 18864).

The Texas Department of State Health Services (the “department”) received a request for
copies of all complaints against massage establishments located in Harris County that were
filed with the department between January 1, 2011 and March 30, 2011. You state the
alcp;n‘iment has released some of the requested information. You claim that some of the

maining requested mmformation 1s excepted from disclosure under sections 552.101,

5 }.'.1 18,552,130, 552,137, and 552.147 of the Government Code.! We have considered the
exeeptions you claim and reviewed the submitted information.

We first address your argument under section 552.108 of the Government Code, as 1t 1s
potentially the most encompassing exception you raise. You claim the information you
narked 1s subject to section 552.108 of the Government Code, which excepts from
disclosure “[1nformation held by a law enforcement agency or prosecutor that deals with the
leiection, ivestigation, or prosecution of crime . . . 1f . . . release of the information would
riere with the detection, investigation, or prosecutlon of crime[.]” Gov’t Code
$O552.108(ap ). A governmental body must reasonably explain how and why
section 352,108 1s applicable to the information at issue. See id. § 552.301(e)(1)(A): Ex

Ve note that, although vou raise section 532.122 of the Government Code, you make no argument
Theretore, we presume you no longer assert this argument. See Gov't Code
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parie Prui, 551 SCW.2d 706 (Tex. 1977). Section 552.108 may be invoked by the proper
custodian of information relating to a pending investigation or prosecution of criminal
conduct. See Open Records Decision No. 474 at 4-5 (1987). Where a non-law enforcement
 has custody of information that would otherwise qualify for exception under
1552.108 as information relating to the pending case of a law enforcement agency, the
dian of 'hc: records may withhold the information if it provides this office with
demonstration that the mformation relates to the pending case and a representation from Ihu
;:m?;n' coment agency that it wishes to have the information withheld. You state, and
provide documentation demonstrating, the Harris County Constable for Precinct 4, the Harris
County Sheriff's Office, and the Houston Police Department object to release of the
miormation vou have marked because it relates to pending criminal investigations. Based
onovour representation and documentation, we conclude the release of the information you
ave marked would interfere with the detection, investigation, or prosecution of crime. See
onslon (/1//)/11(1’0 Publ'g Co. v. City of Houston, 531 SW.2d 177 (Tex. Civ. App.—
4th Dist.] 973) (court delineates law enforcement interests that are present in
*'m ref’d n.r.e. per curiam, 536 SSW.2d 559 (Tex. 1976). Accordingly,
18(a)( 1) 1s apphcable to the information you have marked.

..,«-—-r/

i

I,section 552,108 does not except from disclosure “*basic information about
anarrest,oracrime.” Gov'tCode § 552.108(c). Basic informationrefers
‘n 1d to be public in Houston Chronicle and includes, among other things,
an nmtu’s wual security number. See 531 S.W.2d at 186-88. Thus, with the exception
basic front page offense and arrest information, the department may withhold the
formation vou have marked based on section 552.108(a)(1) of the Government Code.

5 the Government Code excepts from disclosure “information considered
con 'zdc tldl by law, erther constitutional, statutory, or by judicial decision.” Gov’t
. This section encompasses information protected by other statutes, such as
of the Government Code. Section 560.003 provides that “[a] biometric
identi Ec in the possession of a governmental body is exempt from disclosure under [the

(1.7 Gov't Code § 560.003; see also id. §§ 560.001(1) (defining “biometric identifier” to
de fingerprints), .002(1)(A) (govemmentdl body may not sell, lease, or otherwise
mdividual’s biometric identifier to another person unless individual consents to
2). Therefore, the department must withhold the fingerprint you have marked under
10T in conjunction with section 560.003 of the Government Code.

L the informer’s privilege for portions of the remaining nformation.
section 552,101 of the Government Code also encompasses information protected by the
common-law mformer’s privilege, which has long been recognized by Texas courts. See
Aondlar v Stare, 444 SCW.2d 935, 937 (Tex. Crim. App. 1969); Hawthorne v. State, 10
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L‘%f\ 724,725 (Tex. Crim. App. 1928). The privilege protects from disclosure the
tities 01 persons who report activities over which the governmental body has criminal
“quasi-criminal law enforcement authority, provided the subject of the information does
not ;m'cudy know the informer’s identity. Open Records Decision Nos. 515 at 3 (1988), 208
at 1-2 (1978). The informer’s privilege protects the identities of mdividuals who report
violations of statutes to the police or stmilar law-enforcement agencies, as well as those who
reportviolations of statutes with civil or eriminal penalties to “administrative officials having
4 duty of inspection or of law enforcement within their particular spheres.” Open Recoxds
Decision No. 279 at 2 (1981) (citing 8 John H. Wigmore, Evidence in Trials at Common
Lavw 5 2374, at 767 (J. McNaughton rev. ed. 1961)). The report must be of a violation of a
criminal or civil statute. See Open Records Decision Nos. 582 at 2 (1990), 515 at 4-5.

You have marked the information you claim is protected by the informer’s privilege. We
understand the marked information identifies individuals who reported possible violations
under chapter 455 of'the Occupations Code. See Occ. Code §§ 455.001-455.353 (regulating
he health profession of massage therapy). You also state the information you have marked
relates spectfically to enforcement by [the department] of criminal or civil statutes.” We
understand the violations at 1ssue are punishable by civil or criminal penalties. See id.

353. You state the subjects of the complaints do not know the identities of

S8 455301-455.3
the complainants. Therefore, based on your representations and our review, we conclude the
feparimentmay withhold the identifying information we have marked under section 552.101
the Government Code in conjunction with the common-law informer’s privilege.’
However, we find some of the remaining information either does not identify an individual
who made o report to the department or identifies peace officers. The purpose of the
mlormer’s privilege 1s to encourage “citizens’ to report wrongful behavior to the appropriate
tals. See Roviarov. United States, 353 U.S. 53,59 (1957). The privilege is not intended
wrotect the identities of public officials and employees who have a duty to report violations
¢ law. Because a public employee acts within the scope of his employment when filing
plaint. the informer’s privilege does not protect the public employee’s identity. Cf.
\‘ww v. St Regis Paper Co., 328 F. Supp. 660, 665 (W.D. Wis. 1971) (concluding
vlic officer may not claim informer’s reward for service it is his or her official duty
0] zO'n) Therefore, the remaining information does not identify an informer for the
nurposes of th@ mtorner s privilege, and the department may not withhold any of the
naming mformation on this basis.

101 also encompasses the common-law right of privacy, which protects
if1t(1) contains highly intimate or embarrassing facts, the publication of which
highly objectionable to a reasonable person, and (2) is not of legitimate concern to
"z lus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
'iz';mc the applicability of common-law privacy, both prongs of this test must be
hed. /d.at 681-82. The type of information considered intimate and embarrassing

ulmg 15 dispositive, we need not address your argument under section 352,137 of the
it Code for this information.
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by the Texas Supreme Courtin Industrial Foundation included information relating to sexual
;asa‘;mlt pregnancy, mental or physical abuse in the workplace, illegitimate children,

nsvehiatrie treatment of mental disorders, attempted suicide, and injuries to sexual organs.

[, at {)33. Information that etther identifies or tends to identify a victim of sexual assault or
other sex-related offense must be withheld under common-law privacy. See Open Records
Decision Nos. 440 (1986), 393 (1983), 339 (1982). Whether information is subject to a
leoitimate public interest and therefore not protected by common-law privacy must be
‘mined on a case-by-case basis. See Open Records Decision No. 373 (1983). Upon our
review, we find the information we have marked is highly intimate or embarrassing and of
suitimate public concern; thus, the department must withhold the information we have
marked under section 552.101 in conjunction with common-law privacy. However, we find
that vou have failed to demonstrate that the remaining information is highly intimate or
cmbarrassing and not of legitimate public concern. Therefore, the department may not
withhold any of the remaining information under section 552.101 of the Government Code
i conjunction with common-law privacy.

(g

Section 552,130 provides information relating to a motor vehicle operator’s or driver’s
Heense or permitissued by an agency of Texas, another state, or another country is excepted
from public release. Actof Mav '74 2011, 82" Leg., R.S., S.B. 1638, § 4 (to be codified as
an amendment to Gov’t Code § 552.130). We find the department must withhold the
fon wumn we have marked undm section 552.130 of the Government Code. We find the
remiaining information is not information that is subject to section 552.130 and may not be
d on that basis.

You raise section 552.147 of the Government Code for portions of the remaining
mformaton, including an arrestee’s social security number mn the remaining basic
mformation. Scction 552,147 of the Government Code excepts from disclosure the social
security number of a living person.  Gov’t Code § 552.147. Upon review, we find the

went may  withhold the social security numbers you have marked under
ction 532,147 of the Government Code.*

insummary: (1) with the exception of the basic front page offense and arrest information,
the gz;g,w;g:‘zmwm may withhold the information you have marked under section 552.108(a)(1
he Government Code: (2) the department must withhold the fingerprint you have marked
101 of the Government Code in conjunction with section 560.003 of the
(“») the department may withhold the immformation we have marked under
Cthe Government Code in conjunction with the common-law informer’s
lepartment must withhold the information we have marked under
101 of the Government Code in conjunction with common-law privacy; (3) the
it must withhold the information we have marked under section 552.130 of the

<

“We note section 332.147(b) of the Government Code authorizes a governmental body to redact a

son's social security number from public release without the necessity of requesting a decision from
NP S §

or ihe Act
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Government Code; and (6) the department may withhold the social security numbers you
ave marked under section 552.147 of the Government Code.” The department must release
1,’;1;1 maining information.

This letter rulg is hmited to the particular information at issue in this request and mited
the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determimation regarding any other information or any other circumstances.

o

This ruling triggers important deadlines regarding the rights and responsibilities of the
overnmental body and of the requestor. For more information concerning those rights and
wasibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php

or call the Office of the Attorney General’s Open Government Hotline, toll free, at

(877) 673-0839.  Questions concerning the allowable charges for providing public

imformation under the Act must be directed to the Cost Rules Administrator of the Office of
1 Attorney General, toll free at (888) 672-6787.

‘\
Y

N/m, ol H- L

Lindsay E. Hale
Assistant Attorney General
Open Records Division

i em

Kottt 1D# 423029

Fne. Submitted documents
o Requestor

(w/o enclosures)

note this office issued Open Records Decision No. 684 (2009), a previous determination to all
vernmental bodies authorizing them to withhold ten categories of information, including: a fmqunm under
> 10T m conjunction with section 560.003 of the Government Code; and a Texas driver’s license
under section 332,130 of the Government Code. without the necessity of requesting an attorney general




